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 OPINION AND ORDER 

 Claimant appeals an opinion and order of the Administrative 

Law Judge filed November 7, 2018. In said order, the Administrative Law 

Judge made the following findings of fact and conclusions of law: 

1. The stipulations agreed to by the parties at the pre-
hearing conference conducted on June 6, 2018, and 
contained in a Pre-hearing Order filed that same date, 
are hereby accepted as fact. 

 
2. The claimant has failed to prove by a preponderance of 

the evidence his entitlement to additional medical 
treatment as recommended by Dr. Blankenship. 
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3. The claimant has failed to prove by a preponderance of 
the evidence his entitlement to temporary partial 
disability benefits from May 28, 2018 to July 4, 2018; 
temporary total disability benefits from July 5, 2018 to 
July 22, 2018; and temporary partial disability benefits 
from July 23, 2018 to a date yet to be determined. 

 
4. The claimant has failed to prove that his attorney is 

entitled to an attorney’s fee in this matter. 
 

  We have carefully conducted a de novo review of the entire 

record herein and it is our opinion that the Administrative Law Judge's 

decision is supported by a preponderance of the credible evidence, 

correctly applies the law, and should be affirmed. Specifically, we find from 

a preponderance of the evidence that the findings made by the 

Administrative Law Judge are correct and they are, therefore, adopted by 

the Full Commission.  

  We therefore affirm the decision of the Administrative Law 

Judge, including all findings of fact and conclusions of law therein, and 

adopt the opinion as the decision of the Full Commission on appeal. 

  IT IS SO ORDERED. 
 

 SCOTTY DALE DOUTHIT, Chairman 

  

 CHRISTOPHER L. PALMER, Commissioner 

 
 
 
Commissioner Willhite dissents. 
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DISSENTING OPINION 

  After my de novo review of the record in this claim, I dissent 

from the majority opinion, finding that (1) the claimant has failed to prove by 

a preponderance of the evidence his entitlement to additional medical 

treatment as recommended by Dr. Blankenship; (2) the claimant has failed 

to prove by a preponderance of the evidence his entitlement to temporary 

partial disability benefits from May 28, 2018 to July 4, 2018; temporary total 

disability benefits from July 5, 2018 to July 22, 2018; and temporary partial 

disability benefits from July 23, 2018 to a date yet to be determined; and (3) 

the claimant has failed to prove that his attorney is entitled to an attorney’s 

fee in this matter. 

Factual and Medical Background 

  The claimant, now 44 years old, suffered a compensable 

injury to his low back on August 9, 2017.  The claimant offered the following 

testimony as to how the accident occurred: 

 
Q   Would you describe the accident and 
 injury for the Judge[?] 
 
A   Yes, sir.  I had pulled into a drop yard up 
 in Bentonville, at a Walmart, which is one 
 of our  customers, and I got out like I 
 always did.  I walked back to the back of 
 the trailer and reached down to pull the 
 pin on the slide for the tandems.  I jerked 
 on it several times.  It didn’t come loose.  
 I put both hands on it and I jerked and 
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 jerked and jerked and finally when it 
 popped loose, it kind of released and 
 when it released, I just felt a really sharp 
 pain on the left side of my back down by 
 my beltline.  And I went to my knees and 
 then I crawled back to my truck. 

 
  The claimant testified that he was initially seen by a nurse 

practitioner at Arkansas Occupational Health in Springdale1. The claimant 

began undergoing physical therapy on August 22, 2017 and completed 11 

sessions2.   

  The claimant underwent a lumbar spine MRI on September 7, 

2017 that revealed the following: 

Findings:  There is normal stature and alignment 
of lumbar vertebrae with mild desiccation 
involving the L3/4 intervertebral disc without loss 
of interspace height.  No pars defects are 
identified. 
 
Minimal signal alteration involving medullary 
bone is secondary to degenerative endplate 
changes.  The conus is grossly unremarkable 
and terminates at the L1 level.  No clumping or 
thickening of nerve roots is identified. 
 
Incidentally noted is morphologic alteration 
involving the inferior pole of both kidneys seen 
on series 6, images 2 possibly representing a 

                                                 
1
 There are no medical records from Arkansas Occupational Health contained within the 

Commission’s record.  The records from Mercy - Ozark Physical Therapy note that the referring 

physician was Dalana Rice, APRN. 

 
2 Dr. Blankenship noted that the claimant completed 15 sessions of physical 
therapy in his November 13, 2017 but the record only contains therapy 
records from 11 visits prior to the claimant being returned to physical 
therapy by Dr. Blankenship. 
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horseshoe kidney.  There is a 9 mm simple cyst 
involving the inferior pole of the right kidney.  No 
gross obstructive uropathy is identified. 
 
L5/S1:  No abnormality is identified at this level. 
 
L4/5:  Minimal disc bulge is present which does 
not result in lateral recess, central canal, or right 
neuroforaminal stenosis.  There is minimal left 
neuroforaminal stenosis. 
 
L3/4:  Minimal disc bulge is present which does 
not result in lateral recess, central canal, or 
neuroforaminal stenosis. 
 
L2/3 and L1/2:  No abnormality is identified at 
these levels: 
 
Impression: 
 
1.  Mild degenerative changes involving the 
lumbar spine without disc herniations. 
 
2.  No high-grade central canal or neural 
foraminal stenosis is identified. 
 
3.  Probable horseshoe kidney without gross 
evidence for obstructive uropathy. 

 
  On September 21, 2017, the claimant exercised his right to a 

one-time change of physician and began treating with Dr. James 

Blankenship on November 13, 2017.  After examining the claimant, Dr. 

Blankenship noted the following impression: 

The SI joint examination is markedly positive in 
all five examination points on the left.  The 
pyriformis examination is also equivocally 
positive but positive. 
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He has an MRI that is essentially worthless in 
looking at the axial disc space.  The cuts 
through the L4-L5 disc space are actually angled 
through the disc space and the remainder is 
straight cuts.  The L3-L4 disc that has some mild 
disc space changes does not have a cut that 
goes all the way through a disc space.  It starts 
out at the annulus and ends in vertebral body.  It 
is difficult to state with any certainty based on 
this MRI what is actually going on.  I have told 
the gentleman that is we cannot get him better 
with conservative treatment then repeating this 
MRI would be of an absolute necessity.  The 
patient’s pain is isolated more off to the left-hand 
side.  The leg pain happened after the second 
injury and it is still there but it is intermittently 
severe. 

 
  Dr. Blankenship recommended that the claimant see Dr. 

David Cannon for a left SI joint injection, continue aggressive active 

physical therapy at Ozark and continue taking Meloxicam. 

  The claimant was seen by Dr. Cannon on November 21, 2017 

and received an SI joint injection. The claimant returned to Dr. Blankenship 

for a follow-up visit on January 11, 2018.  Dr. Blankenship noted:  

[The claimant] states physical therapy did afford 
him some good temporary relief from his 
traction.  His SI joint injection afforded him about 
20% relief immediately, 10% down to three 
hours and when he got to four hours his pain 
relief was all gone.  He continues to complain of 
left-sided low back pain that radiates to the left 
buttock, left hip and goes down the posterior 
aspect of his left leg.  He rates his pain 
anywhere from 50-100% towards the worst pain 
imaginable.  He states that he has decreased 
strength in his left lower extremity.  He has an 
MRI for review today. 
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  The claimant underwent an MRI on January 19, 2018.  This 

MRI revealed the following: 

Findings: 
 
The signal intensity from the vertebral body 
bone marrow and spinal cord is normal.  The 
conus medullaris ends at L1 
 
There is straightening of the normal lumbar 
lordosis.  The vertebral bodies are otherwise 
normally aligned without fracture or listhesis. 
 
There is multilevel disc desiccation/degenerative 
disc disease and facet arthrosis, which will be 
discussed on a level by level basis: 
 
At L1-L2 and L2-L3, there is no disc bulge, 
protrusion, or extrusion and no significant central 
canal or neural foraminal narrowing. 
 
At L3-L4, there is disc desiccation/degenerative 
disc disease with mild intervertebral disc space 
narrowing, endplate osteophyte formation, and 
minimal broad-based disc bulge.  There is no 
significant central canal or neural foraminal 
narrowing. 
 
At L4-L5, intervertebral disc space height is 
maintained.  Small broad-based disc bulge is 
present in there is mild endplate osteophyte 
formation.  There is mild bilateral facet arthrosis 
as well.  There is minimal central canal 
narrowing and only mild bilateral neural 
foraminal narrowing. 
 
At L5-S1, there is no disc bulge, protrusion, or 
extrusion and no significant central canal or 
neural foraminal narrowing. 
 
Paraspinal soft tissues are unremarkable. 
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Impression:  Patient has mild degenerative 
changes at L3-L4 and L4-L5 without significant 
central canal narrowing and only mild bilateral 
neural foraminal narrowing at L4-L5. 
 

  The claimant returned to see Dr. Blankenship on March 1, 

2018.  The medical records from this visit contains the following notation:  

... I have not ruled out in my mind the fact that 
his SI joint may be the culprit given the location 
of his pain, but I do not think it is a direct neural 
compression effect that is creating his leg pain.  
I think that a possible facet etiology with referred 
pain has to be considered.  I told him based on 
the clinical information I have, I do think the 
facet joints are the next logical area to look at. 
 

  Dr. Blankenship recommended that the claimant see Dr. 

Cannon for an L4-L5 facet injection on the left.  Dr. Blankenship also 

recommended that the claimant return to physical therapy with a flexion-

oriented program. 

  Dr. Blankenship’s medical records from an April 2, 2018 visit 

with the claimant note that the claimant underwent a facet joint injection that 

gave him about two or three hours of 20-30% relief and improvement in his 

leg pain, which resolved the claimant’s groin pain.  The records also note 

that the claimant’s back pain was worse after the injection.  Dr. Blankenship 

recommended that the claimant see Dr. Cannon for consideration of a facet 

rhizotomy.  Dr. Blankenship made this recommendation based on the fact 
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that “he does not have marked disc space degeneration or gross segmental 

instability”. 

  The claimant was sent to Dr. Luke Knox by the respondents to 

undergo an Independent Medical Evaluation (hereinafter, “IME”).  Dr. Knox 

performed the IME on April 6, 2018 and opined the following: 

 
1. Has the treatment to date been 
 reasonable and necessary and 
 appropriate?  Yes 
 
2.  Does the recommended medications,  
 Lyrica, Hydrocodone and Amitriptyline  
 continue to be appropriate at this time?   
 No.   I would recommend he wean and,  
 thus, discontinue the Hydrocodone if at all 
 possible. 
 
3.   Next treatment option:  I believe there is a 
 significant component of symptom  
 magnification and the next treatment  
 option, therefore, would not include a  
 rhizotomy. 
 
4.  Regarding his current restrictions of 
 sitting, standing, walking as tolerated, no 
 driving a company vehicle, no pushing, 
 no lifting greater than 15 pounds and no 
 squatting and twisting, I would defer at 
 this time and recommend a Functional 
 Capacity Evaluation to determine his 
 permanent restrictions. 
 
5.   After completion of the FCE, I suspect the 
 patient would have reached his maximum 
 medical improvement and consider being 
 released from care as I do not believe  
 there are any further treatment options  
 available other than weight loss.  The  
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 anticipated impairment rating would be in 
 order of 5% permanent partial disability to 
 the body as a whole, this being derived  
 from the AMA’s Guides to the Evaluation 
 of Permanent Impairment, Fourth Edition, 
 Page 113, Table 75-II, Section B, under  
 “unoperated on, stable with medically  
 documented injury, pain, and/or rigidity  
 associated with none to minimal   
 degenerative changes on structural 
 tests.” 
  

  On April 26, 2018, the claimant underwent a Functional 

Capacity Evaluation (hereinafter, “FCE”) that placed him in the LIGHT 

capacity work category.  Regarding the claimant’s physical effort during the 

FCE, the FCE report notes: 

Overall test findings, in combination with clinical 
observations, suggest the presence of near full 
levels of physical effort on Mr. Wolfe’s behalf.  
 
Observations of competitive test performance 
were seen consistently and included the 
following: preparing to start timed tests prior to 
start command; continuing timed tests following 
the stop command; wiping hands to ensure 
better performance; high levels of muscle 
recruitment; repositioning test equipment in 
order to improve performance. 
 
Mr. Wolfe was noted to demonstrate signs of 
good physical effort during most tasks asked of 
him.  He demonstrated multiple competitive 
traits and his increased heart rate correlated well 
with his effort.  He was noted to self-limit several 
tasks due to reports of increased pain, however 
attempted every task asked of him. 
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  Despite the claimant’s near full levels of physical effort, the 

evaluator noted that “there were signs present of chronic pain behaviors 

including some degree of symptom magnification”.  The evaluator, Jon Lee, 

noted the following examples of symptom magnification: 

 
Mr. Wolfe demonstrates 2/7 positive Waddell’s 
findings (Distracted SLR and Simulated 
Rotation), he also responded with 3/7 on the 
Waddell’s Pain Questionnaire.  His lumbar 
flexion range of motion was not noted to improve 
knee flexion in standing.  Mr. Wolfe was noted to 
rate his pain as a ‘2’ to ‘3’ (based on the 
Function-based Pain scale) during most of the 
testing day with exacerbations of up to a 
reported ‘5’ with lifting tasks and low-level work.  
Mr. Wolfe was noted to demonstrate signs and 
behaviors that would suggest a pain level much 
greater than the stated level.  He was noted to 
shake at times, sweat excessively, 
demonstrated marked facial grimacing, moaning 
and verbalization.  Additionally, on the Spinal 
Function Sort, his responses were found to be 
unreliable due to inconsistency with the 
redundant questions. 
 

  Mr. Lee noted that he was not implying that the claimant 

intended to magnify his symptoms.  According to the report, Mr. Lee’s 

reason for addressing these findings was to indicate that the claimant may 

be able to do more than he states or perceives at times.  

  Dr. Knox, by letter dated May 4, 2018, indicated that he would 

defer to Mr. Lee’s findings regarding the claimant’s restrictions.  However, 

Dr. Knox felt that the claimant’s previous restrictions were “probably 
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consistent with Mr. Lee’s findings”, which he noted to be “positional 

limitations in stooping, climbing, low level work, bending, walking and 

overhead work”. 

  Dr. Blankenship penned a letter dated June 21, 2018, 

responding to the FCE findings and supporting his recommendation for 

additional treatment, to wit: 

First of all, I have looked at Dr. Knox’s note, 
which indicated that he had a significant 
component of symptom magnification.  With all 
due respect to Dr. Knox, who I do have a great 
deal of respect for, he and I were in practice for 
many years together, I completely disagree with 
this especially after reviewing the patient’s 
functional capacity evaluation, which 
demonstrated that he gave full levels of physical 
effort.  In my experience in the office with a short 
visit, findings that I see that I think are symptom 
magnification are often more fear avoidance and 
if the patient gave a full effort in a full functional 
capacity evaluation, then this would be an 
indicator that the patient does not have symptom 
magnification.  If this was the sole reason that 
Dr. Knox did not feel a rhizotomy would be of 
benefit, then I think the functional capacity 
evaluation would overrule this as far as clinical 
findings considering the fact that he goes 
through extensive testing which are science 
based. 
 
My recommendations still stand that the patient 
proceeds on if he wants to with a rhizotomy by 
Dr. Cannon.  I do think the patient’s pain is facet 
in nature and I do think this is the appropriate 
next treatment. 
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Opinion 
 
  An employer shall promptly provide for an injured employee 

such medical treatment as may be reasonably necessary in connection with 

the injury received by the employee.  Ark. Code Ann. §11-9-508(a).  The 

claimant bears the burden of proving that he is entitled to additional medical 

treatment.  Dalton v. Allen Eng’g Co., 66 Ark. App. 201, 989 S.W.2d 543 

(1999).  What constitutes reasonably necessary medical treatment is a 

question of fact for the Commission.  Wright Contracting Co. v. Randall, 12 

Ark. App. 358, 676 S.W.2d 750 (1984).  Reasonable and necessary 

medical services may include those necessary to accurately diagnose the 

nature and extent of the compensable injury; to reduce or alleviate 

symptoms resulting from the compensable injury; to maintain the level of 

healing achieved; or to prevent further deterioration of the damage 

produced by the compensable injury.  Jordan v. Tyson Foods, Inc., 51 Ark. 

App. 100, 911 S.W.2d 593 (1995). 

  When medical opinions conflict, the Commission may resolve 

the conflict based on the record as a whole and reach the result consistent 

with reason, justice and common sense.  Barksdale Lumber v. McAnally, 

262 Ark. 379, 557 S.W.2d 868 (1977).  A physician’s special qualifications 

and whether a physician rendering an opinion ever actually examined the 

claimant are factors to consider in determining weight and credibility.  Id. 
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  Here, there are conflicting medical opinions.  As indicated 

above, Dr. Blankenship recommended that the claimant undergo a facet 

rhizotomy. Dr. Blankenship was the claimant’s treating physician for 5 

months and had treated the claimant on multiple occasions prior to 

recommending a facet rhizotomy.  Dr. Blankenship treated the claimant 

conservatively with medication, injections, and aggressive physical therapy.  

After these treatment methods failed the claimant, Dr. Blankenship ordered 

an MRI and determined that the claimant’s pain was most likely coming 

from his SI joint given the location of his pain.  It was only after this 

thorough course of diagnostic testing and treatment that Dr. Blankenship 

recommend the facet rhizotomy.  Dr. Blankenship clearly believes his 

recommended treatment is reasonably necessary and appropriate and has 

indicated as much in his June 21, 2018 letter.  Therefore, I assess great 

weight to Dr. Blankenship’s opinion. 

  Dr. Knox opined that the claimant reached maximum medical 

improvement on May 4, 2018 and that the claimant needed no additional 

treatment.  Additionally, Dr. Knox indicated that the claimant demonstrated 

symptom magnification.  I assess little weight to the opinion of Dr. Knox.  

Dr. Knox was not the claimant’s treating physician; he was hired by the 

respondent to perform an independent medical examination.  Dr. Knox only 

saw the claimant on one occasion to perform a cursory evaluation and 

reviewed the claimant’s medical records.  As independent medical 
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examinations are designed to limit the respondent’s liability, each one must 

be viewed for what they are, i.e., a money-saving tool, and weighed 

accordingly. 

  Regarding the claim that the claimant was demonstrating 

symptom magnification, I, again, assess great weight to Dr. Blankenship’s 

opinion.  Dr. Blankenship indicated that in his experience, in a short office 

visit, “findings that I see that I think are symptom magnification are often 

more fear avoidance and if the patient gave a full effort in a full functional 

capacity evaluation, then this would be an indicator that the patient does not 

have symptom magnification”.  I believe that the claimant is legitimately 

seeking treatment.  Given the invasive nature of the recommended 

procedure, I find it very unlikely that the claimant would magnify his 

symptoms.  The claimant gave a full effort during his FCE, he is an 8-year 

employee of the respondent-employer, and he proved to be a credible 

witness in the hearing.  Also, I find it noteworthy that the claimant has 

returned to work for the respondent-employer and works as many hours as 

he can despite his pain.  It does not appear to me that the claimant is 

someone who is trying to manipulate the workers’ compensation system. 

  Therefore, I find that the claimant proved by a preponderance 

of the evidence that he is entitled to additional medical treatment in the form 

of a rhizotomy as recommended by Dr. Blankenship. 



Wolfe-G705807 16 
 

 

  For the foregoing reasons, I dissent from the majority opinion. 

 

      __________________________ 
M. Scott Willhite, Commissioner 

 


