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Upon review before the FULL COMMISSION in Little Rock, Pulaski County, 
Arkansas. 
 
Claimant represented by the HONORABLE LAURA BETH YORK, Attorney 
at Law, Little Rock, Arkansas. 
 
Respondents represented by the HONORABLE KAREN H. MCKINNEY, 
Attorney at Law, Little Rock, Arkansas. 
 
 
Decision of Administrative Law Judge:  Affirmed and Adopted. 
 

OPINION AND ORDER 

 Claimant appeals an opinion and order of the Administrative Law 

Judge filed January 15, 2019.  In said order, the Administrative Law Judge 

made the following findings of fact and conclusions of law: 

1. The Arkansas Workers’ Compensation Commission 
has jurisdiction of the within claim. 

2. I hereby accept the above stipulations as fact. 
3. The claimant failed to prove by a preponderance of the 

credible evidence that he sustained a compensable 
back injury, on May 4, 2017, during and within the 
course and scope of his employment with the 
respondent-employer. 
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 We have carefully conducted a de novo review of the entire record 

herein and it is our opinion that the Administrative Law Judge's January 15, 

2019 decision is supported by a preponderance of the credible evidence, 

correctly applies the law, and should be affirmed.  Specifically, we find from 

a preponderance of the evidence that the findings of fact made by the 

Administrative Law Judge are correct and they are, therefore, adopted by 

the Full Commission.  

 Therefore we affirm and adopt the decision of the Administrative Law 

Judge, including all findings and conclusions therein, as the decision of the 

Full Commission on appeal.  

 IT IS SO ORDERED. 
 
 
    ___________________________________ 
    SCOTTY DALE DOUTHIT, Chairman 
 
 
    ___________________________________ 
    CHRISTOPHER L. PALMER, Commissioner 
 
 
Commissioner Willhite dissents. 
 

DISSENTING OPINION 

  After my de novo review of the record in this claim, I dissent 

from the majority opinion, finding that the claimant has failed to prove by a 

preponderance of the evidence that he sustained a compensable back 
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injury, on May 4, 2017, during and within the course and scope of his 

employment with the respondent-employer. 

Compensability 

  For the claimant to establish a compensable injury as a result 

of a specific incident, the following requirements of Ark. Code Ann. §11-9-

102(4)(A)(i) (Repl. 2002), must be established: (1) proof by a 

preponderance of the evidence of an injury arising out of and in the course 

of employment; (2) proof by a preponderance of the evidence that the injury 

caused internal or external physical harm to the body which required 

medical services or resulted in disability or death; (3) medical evidence 

supported by objective findings, as defined in Ark. Code Ann. §11-9-102 

(4)(D), establishing the injury; and (4) proof by a preponderance of the 

evidence that the injury was caused by a specific incident and is identifiable 

by time and place of occurrence.  Mikel v. Engineered Specialty Plastics, 56 

Ark. App. 126, 938 S.W.2d 876 (1997). 

  The claimant was injured in a specific incident on May 4, 2017 

during the course and scope of his employment.  The claimant was 

employed by the respondent-employer as a mechanic.  On the day of the 

accident, the claimant and a co-worker, Allen Bradley, were test driving a 

car to find a misfire.  It is undisputed that the claimant was involved in motor 

vehicle accident during this test drive.  According to the testimony, Bradley 
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was traveling approximately 30 miles per hour and the other driver was 

traveling between 30 and 40 miles per hour when the car the claimant was 

riding in was t-boned on the passenger’s side.  The claimant immediately 

experienced soreness in his back and right leg.   

  The claimant first sought treatment for low back pain at 

Howard Memorial Hospital on June 5, 2017.  Objective findings of the 

claimant’s injury were present in the form of disk protrusions at L2-3, L3-4, 

and L5-S1 as shown on an MRI taken on June 12, 2017.  The claimant 

received treatment in the form of prescription medication, injections, and 

physical therapy.  Additionally, Dr. Noojan Karzemi has recommended that 

a spinal cord stimulator be implanted. 

  In affirming and adopting the opinion of the Administrative 

Law Judge, the majority found that the claimant’s objective findings were 

not a result of the work accident.  Instead, the majority related these 

findings to an incident when the claimant bent down to pick up a sock.  I 

find it very unlikely that the claimant’s lumbar spine would sustain multiple 

disc protrusions from the claimant’s simple action of bending down.  The 

more credible explanation for the claimant’s back injury was that the injury 

was sustained as a result of the workplace accident.  The extent of the 

claimant’s injury supports a finding that this injury was caused by the motor 
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vehicle accident on May 4, 2017, not by the claimant bending down to pick 

up a sock. 

  The majority also found that the claimant was not a credible 

witness.  I disagree with this assessment.  The claimant testified credibly 

that he experienced back soreness immediately after the accident and 

reported this to Bradley and to his supervisor, J.W. Medlin.  The claimant’s 

testimony is supported by the history consistently given to his medical 

providers that he began experiencing back pain after being in a motor 

vehicle accident on May 4, 2017.  The inconsistent testimony came not 

from the claimant, but from the respondents’ witnesses.  Bradley initially 

offered testimony that the claimant did not tell him that his back injury 

happened in the car accident.  However, Bradley later admitted that he 

gave the claimant a hard time about being injured in the accident when he 

was also in the accident but did not get injured.  Medlin initially testified that 

when he asked the claimant how he was, the claimant responded that he 

was good.  Upon further examination, Medlin admitted that the claimant 

stated that he was sore.   

   Thus, I find that the claimant proved by a preponderance of 

the evidence that he sustained a compensable injury to his back and is 

entitled to workers’ compensation benefits. 
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Temporary Total Disability Benefits 

  Temporary total disability for unscheduled injuries is that 

period within the healing period in which claimant suffers a total incapacity 

to earn wages.  Ark. State Highway & Transportation Dept. v. Breshears, 

272 Ark. 244, 613 S.W.2d 392 (1981).  The healing period ends when the 

underlying condition causing the disability has become stable and nothing 

further in the way of treatment will improve that condition.  Mad Butcher, 

Inc. v. Parker, 4 Ark. App. 124, 628 S.W.2d 582 (1982). The healing period 

has not ended so long as treatment is administered for the healing and 

alleviation of the condition. Breshears, supra; J.A. Riggs Tractor Co. v. 

Etzkorn, 30 Ark. App. 200, 785 S.W.2d 51 (1990).  

  The claimant was in a healing period at all relevant times.  

The claimant sustained an unscheduled injury on May 4, 2017.  The 

claimant initially sought medical treatment on June 5, 2017 for his back 

injury and continued receiving treatment throughout the time that he 

suffered a total incapacity to earn wages and remained off of work.  

Therefore, the claimant remained in his healing period until he returned to 

work in August of 2018. 

  In addition, the claimant suffered a total incapacity to earn 

wages.  The claimant and J.W. Medlin testified that the respondent-

employer sent the claimant home on June 21, 2017 because he was not 
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able to perform his job duties.  Regarding the decision to send the claimant 

home, Medlin testified as follows: 

Q Well, we know that at one point in time 
 you sent him home? 
 
A Uh-huh. 
 
Q Is that a yes? 
 
A Yes. 
 
Q Why did you send him home? 
 
A Well, I mean, he was -- looked like he 
 was in quite a bit of pain, you know, 
 several weeks later there.  Had an issue.  
 I don’t know what all he’d done, what had 
 took place there, but anyways, he was in 
 -- you could tell he was just -- I mean, 
 looked like it was killing him to work.  He 
 looked pretty sad, so ... 
 
Q So what did you do? 
 
A I told him I said, hey, if you feel that bad, 
 you need to try to get fixed and get 
 whatever is going on took care of and 
 then whenever you get it done, then 
 come back to work. 
 

  The respondent-employer did not allow the claimant to 

continue working because he was unable to perform.  The evidence 

preponderates that the claimant suffered a total incapacity to earn wages as 

a result of his compensable injury.   
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  Based on the facts of this case, I find that the respondent-

employer’s decision to remove the claimant from his position was effectively 

a termination or a layoff.  Since this removal from employment occurred 

while the claimant remained in his healing period and totally incapacitated 

from earning wages, I find that the claimant is entitled to temporary total 

disability benefits.  See Superior Indus. v. Thomaston, 72 Ark. App. 7, 32 

S.W.3d 52 (2000) (The decision to award temporary total disability benefits 

was affirmed when the claimant was terminated at the respondent-

employer’s option while he remained in his healing period at a time when he 

was totally incapacitated.). 

  Since the claimant remained in a healing period and suffered 

an incapacity to earn wages, I find that the claimant is entitled to temporary 

total disability benefits beginning on June 22, 2017 and continuing through 

August of 2018.   

  For the foregoing reasons, I dissent from the majority opinion. 

 
    ___________________________________ 
    M. SCOTT WILLHITE, Commissioner 
 


