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OPINION FILED FEBRUARY 28, 2019 
 
Upon review before the FULL COMMISSION in Little Rock, Pulaski County, 
Arkansas. 
 
Claimant represented by the HONORABLE MICHAEL L. ELLIG, Attorney at 
Law, Fort Smith, Arkansas. 
 
Respondents represented by the HONORABLE MICHAEL E. RYBURN, 
Attorney at Law, Little Rock, Arkansas. 
 
Decision of Administrative Law Judge:  Affirmed and Adopted. 
 
 OPINION AND ORDER 

 Respondents appeal and the Claimant cross-appeals an opinion and 

order of the Administrative Law Judge filed September 13, 2018.  In said 

order, the Administrative Law Judge made the following findings of fact and 

conclusions of law: 

1. The stipulations agreed to by the parties at a pre-hearing 
conference conducted on July 11, 2018 and contained in a 
pre-hearing order filed that same date are hereby 
accepted as fact. 
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2. Claimant has met her burden of proving by a 
preponderance of the evidence that she is entitled to 
additional medical treatment in the form of surgery as 
recommended by Dr. Blankenship. 

3. Claimant has failed to prove by a preponderance of the 
evidence that she is entitled to temporary total disability 
benefits beginning May 3, 2018. 

 
 We have carefully conducted a de novo review of the entire record 

herein and it is our opinion that the Administrative Law Judge's September 

13, 2018 decision is supported by a preponderance of the credible 

evidence, correctly applies the law, and should be affirmed. Specifically, we 

find from a preponderance of the evidence that the findings made by the 

Administrative Law Judge are correct and they are, therefore, adopted by 

the Full Commission.  

 We therefore affirm the decision of the Administrative Law Judge, 

including all findings of fact and conclusions of law therein, and adopt the 

opinion as the decision of the Full Commission on appeal. 

 All accrued benefits shall be paid in a lump sum without discount and 

with interest thereon at the lawful rate from the date of the Administrative 

Law Judge's decision in accordance with Ark. Code Ann. §11-9-809 (Repl. 

2012). 

 For prevailing on this appeal before the Full Commission, claimant’s 

attorney is entitled to fees for legal services in accordance with Ark. Code 

Ann. §11-9-715(Repl. 2012). For prevailing on appeal to the Full 
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Commission, the claimant’s attorney is entitled to an additional fee of five 

hundred dollars ($500), pursuant to Ark. Code Ann. §11-9-715(b)(Repl. 

2012). 

  IT IS SO ORDERED. 

    ___________________________________ 
    SCOTTY DALE DOUTHIT, Chairman 
 
    
    ___________________________________ 
    M. SCOTT WILLHITE, Commissioner 
 
 
 
Commissioner Palmer dissents. 
 
 

DISSENTING OPINION 
 

The respondents appeal and the claimant cross-appeals a  
 

September 13, 2018, administrative law judge opinion finding that the  
 
claimant proved that she is entitled to additional medical treatment by Dr.  
 
Blankenship.  More specifically, the administrative law judge found that the  
 
surgery recommended by Dr. Blankenship is reasonable and necessary for  
 
the treatment of the claimant’s January 2, 2017, compensable back injury.  
 
 Further, the administrative law judge found that the claimant is not entitled  
 
to temporary total disability benefits beginning May 3, 2018, to a date yet to  
 
be determined.    
 

My carefully conducted de novo review of this claim in its  
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entirety reveals that the claimant has failed to prove by a preponderance of  
 
the evidence that she is entitled to additional medical treatment in the form  
 
of back surgery as recommended by Dr. Blankenship or to temporary total  
 
disability benefits from May 3, 2018, to a date yet to be determined.  
  

I. Discussion 
 

Arkansas workers’ compensation law requires an employer to  
 

provide medical services that are reasonably necessary in connection with  
 
the compensable injury received by an employee.  Ark. Code Ann.  
 
§11-9-508 (a)(1)(Repl. 2012).  The claimant has the burden of proving by a  
 
preponderance of the evidence that medical treatment is reasonable and  
 
necessary.  Wal-Mart Stores, Inc. v. Brown, 82 Ark. App. 600, 120 S.W.3d  
 
153 (2003).  The Commission has the duty of weighing the medical  
 
evidence as it does any other evidence, and the resolution of any conflicting  
 
medical evidence is a question of fact for the Commission to resolve.   
 
Emerson Electric v. Gaston, 75 Ark. App. 232, 58 S.W.3d 848 (2001); CDI  
 
Contractors McHale, 41 Ark. App. 57, 848 S.W.2d 941 (1993); McClain v.  
 
Texaco, Inc., 29 Ark. App. 218, 780 S.W.2d 34 (1989). 
 

The claimant’s claim was accepted as compensable, she was  
 

provided appropriate, reasonably necessary medical treatment for that  
 
injury, and she reached the end of her healing period and maximum  
 
medical improvement on November 2, 2017.  On that date, the claimant  
 

file://///awccfile/FC%20Common/DCrawford/doclink.htp%3fdockey=2666417@ARCODE&alias=ARCODE&cite=11-9-508
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was released to regular duty with a permanent 30 pound lifting restriction  
 
and assigned a permanent physical impairment rating. 
 

The claimant, in fact, returned to work for the respondent-employer,  
 

starting out at light duty then eventually returning to her normal job.  The 
 
claimant worked her normal job for more than a year without incident.  The  
 
claimant’s job was classified as falling in the medium category, which fit  
 
within her restrictions, and the only problem she reported performing her job  
 
was pain. 
 

When the claimant was released by Dr. Holder and presented to Dr.  
 
Blankenship, her new physician greatly exaggerated the extent of her  
 
radiological findings as compared to its initial reading by the radiologist who  
 
took it, Dr. Hocott.  For example, the claimant’s first MRI study, as read by  
 
Dr. Hocott, showed degenerative disc changes at L5-S1, with far, small  
 
posterolateral disc protrusions bilaterally, and mild biforaminal narrowing at  
 
L5-S1.  According to Dr. Blankenship, this study revealed an extreme lateral  
 
lumbosacral disc herniation.  Why this vast contrast exists between these  
 
two interpretations of the claimant’s first MRI is unknown.  Nor is it clear  
 
why Dr. Blankenship failed to have a radiologist read the repeat MRI that he  
 
requested.  Regardless, both studies revealed the same findings: the  
 
claimant suffers from degenerative changes in her spine that rapidly  
 
worsened between the time of her March 24, 2017, MRI and March 19,  
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2018, MRI, studies.  Other than a notation that the claimant’s obesity was a  
 
contributing factor, the record is devoid of a medical reason for this rapid  
 
decline in the claimant’s degenerative process. 
 

The risks associated with the type off surgery proposed by Dr.  
 
Blankenship are commonly known.  Further, even Dr. Blankenship 
 
explained that a successful outcome is not guaranteed, and that  
 
further surgery may be required.  Finally, the claimant was already  
 
working at the time of her release by Dr. Holder.  Therefore, common 

 
sense dictates that this proposed surgery will not assist the claimant  
 
in returning to work.  Rather, should this surgery fail, it could, in fact,  
 
prohibit the claimant from ever being able to return to work again.   
 

The claimant reached the end of her healing period for her lumbar  
 

strain on November 2, 2017.  She returned to work and continued to work  
 
until such time as she came under the care of Dr. Blankenship in January of  
 
2018. MRI studies demonstrate that the claimant’s back symptoms are  
 
rooted in degenerative pathology.  There is a likelihood that the surgery  
 
proposed by Dr. Blankenship could worsen the claimant’s condition and  
 
render her unable to work.  In addition, Dr. Blankenship has never opined  
 
that the proposed procedure is related to the claimant’s compensable back  
 
injury.  Therefore, the claimant has failed to prove that the surgery  
 
recommended by Dr. Blankenship is reasonable and necessary or causally  
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related to her January 2, 2017, back injury, which has long since healed.   
 

Further, because the claimant returned to work following her injury,  
 

and she worked for a year before Dr. Blankenship unilaterally decided that  
 
she was no longer able to work, the claimant has failed to prove that she is  
 
totally incapacitated from earning wages and temporary total disability  
 
benefits must be denied. 
    

Based upon the above and foregoing, the claimant has failed to  
 

prove that she is entitled to additional medical treatment in the form  
 
of surgery proposed by Dr. Blankenship and/or to temporary total 
 
disability benefits. Accordingly, I must dissent from the majority opinion. 
 
                                                                                   
                                              _____________________________________ 
                                              CHRISTOPHER L. PALMER, Commissioner 
 
 


