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OPINION FILED APRIL 4, 2019 
 
Upon review before the FULL COMMISSION in Little Rock, Pulaski County, 
Arkansas. 
 
Claimant represented by the HONORABLE LAURA BETH YORK, Attorney 
at Law, Little Rock, Arkansas. 
 
Respondent No. 1 represented by the HONORABLE ROBERT H. 
MONTGOMERY, Attorney at Law, Little Rock, Arkansas. 
 
Respondent No. 2 represented by the HONORABLE CHRISTY L. KING, 
Attorney at Law, Little Rock, Arkansas.. 
 
 
Decision of Administrative Law Judge:  Affirmed and adopted, as modified. 
 
 

 OPINION AND ORDER 
 

 The claimant appeals an administrative law judge’s opinion filed 

November 20, 2018.  The administrative law judge found: 

1.  The Arkansas Workers’ Compensation Commission has 
jurisdiction over this claim. 
 
2.  The stipulations set forth above are reasonable and are 
hereby accepted. 
 
3.  Claimant has not proven by a preponderance of the 
evidence that he is permanently and totally disabled. 
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4.  Claimant has proven by a preponderance of the evidence 
that he is entitled to weight (sic) loss disability of ten percent 
(10%). 
 
5.  Respondents No. 1 have proven by a preponderance of 
the evidence that they are entitled to a dollar-for-dollar offset 
under Ark. Code Ann. §11-9-411(a)(Repl. 2012) concerning 
the disability retirement benefits Claimant has received from 
the Arkansas State Highway Employees’ Retirement System.  
 
6.  Claimant has proven by a preponderance of the evidence 
that he is entitled to a controverted attorney’s fee on all 
indemnity benefits awarded herein, pursuant to Ark. Code 
Ann. §11-9-715 (Repl. 2012).   
 

 We have carefully conducted a de novo review of the entire record 

herein and it is our opinion that the Administrative Law Judge's 

November 20, 2018 decision is supported by a preponderance of the 

credible evidence, correctly applies the law, and should be affirmed. 

Specifically, we find from a preponderance of the evidence that the findings 

of fact made by the Administrative Law Judge are correct and they are, 

therefore, affirmed and adopted, as modified, as the Full Commission’s 

opinion on appeal.  The Full Commission finds that the claimant proved he 

sustained wage-loss disability in the amount of 10%.  The claimant’s 

attorney is entitled to fees for legal services in accordance with Ark. Code 

Ann. §11-9-715(a) (Repl. 2012).  Respondents No. 1 shall be solely liable 

for attorney’s fees in accordance with Ark. Game And Fish Commission v. 

Gerard, Jr., 2018 Ark. 97, 541 S.W.3d 422 (Ark., 2018). 
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 IT IS SO ORDERED. 

 
    ___________________________________ 
    SCOTTY DALE DOUTHIT, Chairman 
 
 
    ___________________________________ 
    CHRISTOPHER L. PALMER, Commissioner 
 
 
 
 
Commissioner Willhite concurs and dissents. 
 
 

CONCURRING AND DISSENTING OPINION 

  After my de novo review of the entire record, I concur in part 

with but must respectfully dissent in part from the majority opinion.  I concur 

with the majority’s finding that the claimant has not proven by a 

preponderance of the evidence that he is permanently and totally disabled; 

that the claimant proved he sustained wage-loss disability; that the 

claimant’s attorney is entitled to fees for legal services in accordance with 

Ark. Code Ann. §11-9-715(a); and Respondents No. 1 shall be solely liable 

for attorney’s fees.  However, I must dissent from the majority opinion 

finding that the amount of wage loss benefits is limited to 10%. 

  Pursuant to Ark. Code Ann. §11-9-519(e)(1) (Repl. 2002), 

"permanent total disability means inability, because of compensable injury 

or occupational disease, to earn any meaningful wages in the same or other 

employment."  The burden of proof is on the employee to prove inability to 
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earn any meaningful wages in the same or other employment. A.C.A. §11-

9-519(e)(2).  Permanent total disability shall be determined in accordance 

with the facts. Ark. Code Ann. §11-9-519(c). 

  Ark. Code Ann. §11-9-522 provides in pertinent part: 

(b)(1) In considering claims for permanent partial 
disability benefits in excess of the employee’s 
percentage of permanent physical impairment, 
the Workers’ Compensation Commission may 
take into account, in addition to the percentage 
of permanent physical impairment, such factors 
as the employee’s age, education, work 
experience, and other matters reasonably 
expected to affect his or her future earning 
capacity. 
 

  When a claimant has been assigned an anatomical 

impairment rating to the body as a whole, the Commission has the authority 

to increase the disability rating, and it can find a claimant totally and 

permanently disabled based upon wage loss factors.  Milton v. K-Tops 

Plastic Mfg. Co., 2012 Ark. App. 175, 392 S.W.3d 364 (Ark. App. 2012).  

The wage loss factor is the extent to which a compensable injury has 

affected the claimant’s ability to earn a livelihood.  Id.  The Commission is 

charged with the duty of determining disability based upon a consideration 

of medical evidence and other matters affecting wage loss, such as the 

claimant’s age, education, and work experience.  Id.  In considering factors 

that may affect an employee’s future earning capacity, the court considers 

the claimant’s motivation to return to work, since a lack of interest or a 
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negative attitude impedes our assessment of the claimant’s loss of earning 

capacity.  Id. 

  The record supports a finding that the claimant is entitled to 

wage-loss benefits.  The claimant is fifty-one years old with a high school 

education.  The claimant’s job duties in his position with the respondent-

employer included operating a backhoe, driving a dump truck, hauling 

equipment, patching, picking up paper, cutting tree limbs, and performing 

maintenance.  The claimant’s work experience prior to working for the 

respondent consisted of heavy labor positions such as performing 

maintenance and moving bricks in a brickyard and working at a commercial 

laundry business.  Additional positions the claimant held were dishwasher 

in a school cafeteria and security guard. 

   Since the workplace accident, the claimant has not been able 

to earn meaningful wages in the same or other employment.  The claimant 

testified that he is unable to perform even light duty work without difficulty.  

Further, the claimant testified that he would be unable to perform his 

previous jobs or any heavy labor jobs.  According to the claimant, his pain 

level is an 8 on a scale of 1 to 10.  The claimant’s complaints of pain are 

corroborated by Dr. Ahmadi’s medical records and Dr. Higginbotham’s 

opinion that the claimant will need additional medical treatment in the form 

of pain management.  In addition, the claimant offered testimony that he is 
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unable to walk more than 50 feet in Wal-Mart before taking a break.  Also, 

the claimant continues to take Tramadol and Gabapentin, which were 

prescribed to him as a result of his compensable injury.  The claimant 

cannot drive or operate heavy equipment because of his continuing need to 

take these prescribed medications.   

  I also note that Dr. Higginbotham indicated in his responses to 

the claimant’s attorney’s February 14, 2018 letter that the claimant’s 

shoulder injury was permanent in nature, explaining, “following a second 

shoulder surgery there is a loss of functional ability”.  Finally, the claimant 

was given a 9% body as a whole permanent impairment rating by Dr. 

Collins. 

  Based on the aforementioned, I find that the claimant’s future 

earning capacity has been affected by his compensable injuries.  Therefore, 

I find that the claimant is entitled to a twenty percent (20%) wage-loss 

benefit. 

  For the foregoing reasons, I dissent from the majority opinion. 

 
    ___________________________________ 
    M. SCOTT WILLHITE, Commissioner 


