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Decision of Administrative Law Judge:  Reversed. 
 

OPINION AND ORDER 
 

The respondents appeal an administrative law judge’s opinion filed 

June 1, 2018.  The administrative law judge found that the claimant proved 

he was entitled to temporary total disability benefits from December 11, 

2017 to a date yet to be determined.  After reviewing the entire record de 

novo, the Full Commission reverses the administrative law judge’s opinion.  

The Full Commission finds that the claimant did not prove he was entitled to 

temporary total disability benefits.   
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I. HISTORY 

 Charles M. Schatz, now age 34, testified that he became employed 

as a “Water Operator” for the respondents in January 2016.  The claimant 

testified that he read and checked meters, which activities the claimant 

described as “pretty light work, pretty easy work.”  The claimant testified 

that the respondents later placed him in charge of “locating in the valve 

program.”  The claimant testified that this work required heavy lifting, 

bending, and crawling in order to replace valve pads.  The parties stipulated 

that the claimant sustained a compensable injury to his low back and left 

shoulder on December 29, 2016.  The claimant testified, “I got done with my 

locating that morning.  I was heading back to the shop and I rear-ended a 

car at 45 miles an hour.”       

According to the record, the claimant received emergency medical 

treatment on December 29, 2016 following the work-related motor vehicle 

accident:  “The patient presents with left wrist pain, wrist swelling.”  An x-ray 

of the claimant’s wrist on December 29, 2016 showed “Dorsal soft tissue 

swelling without acute fracture.” 

J. Daniel Nicholas, PA-C examined the claimant at Arkansas 

Occupational Health Clinic on December 30, 2016: 

At the request of and authorization by City of Centerton, we 
are seeing Charles Schatz….Patient states that he was 
driving back to the shop.  Patient states that he hit another 
vehicle from behind.  Patient states that his head hit the 
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windshield.  Patient states that he hurt his head, neck, left 
wrist, right knee, left ribs, lower back and left shoulder…. 
 

 J. Daniel Nicholas’ diagnosis included “4.  Strain of ligaments of 

lumbar spine, initial encounter.”  Mr. Nicholas reported that an x-ray of the 

claimant’s lumbar spine was “Normal, No Fracture Seen.  Acute Findings – 

Absent.”  J. Daniel Nicholas reported, “Charles’s recommended work status 

is Restricted Duty….General:  Sitting as needed for pain.  Neck:  Lifting 

should be limited to 10 pounds or less.  Pushing and pulling should be 

limited to 10 pounds or less.  Limit bending or twisting.”  The claimant 

testified that he returned to work following the compensable injury, but that 

the respondent-employer did not comply with the work restrictions assigned 

by J. Daniel Nicholas.   

The claimant received additional emergency medical treatment on 

December 31, 2016:  “MVA Thursday, seen at NW, pain in back 

increasing.”  A physician diagnosed “Acute midline low back pain without 

sciatica.”  An x-ray of the claimant’s lumbar spine was taken on December 

31, 2016 with the impression, “1.  No acute osseous abnormality identified.  

2.  Mild thoracolumbar spondylosis.” 

J. Daniel Nicholas reported on January 6, 2017, “Patient states that 

his back pain seems worse than it was and has moved lower in his 

back….He was given a steroid injection today to decrease inflammation.  I 
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would like him to start formal physical therapy as well for his back.”  Mr. 

Nicholas kept the claimant’s work restrictions in place.   

The claimant was provided physical therapy visits beginning 

January 12, 2017.  J. Daniel Nicholas reported on January 25, 2017, 

“Patient states he did physical therapy and he can feel his lower back 

getting worse.  Patient states the pain is radiating to his right leg….I would 

like him to continue therapy but avoid the specific exercise that caused 

today’s pain.  He was also given a steroid injection today to decrease 

inflammation….Charles’s recommended work status is Restricted Duty.”   

An MRI of the claimant’s lumbar spine was taken on March 23, 2017 

with the impression, “1.  Mild degenerative changes involving the lumbar 

spine with a 7 mm left paracentral disc protrusion involving the L4/5 level.  

2.  No high-grade central canal or neural foraminal stenosis is identified.”   

Dr. Chuck Nalley examined the claimant on April 7, 2017: 

Mr. Schatz is a 33-year-old male that was involved in an 
automobile accident on 12/29/2016….He had contusions of 
the knee, wrist and shoulder and says initially had a little bit of 
neck and head pain, but basically all he has been left with is 
low back pain.  He describes the back pain as low and 
bilaterally.  It radiates to the buttocks and he has some 
tingling sensations in the posterior and anterior thighs….The 
patient has undergone ten sessions of physical therapy and 
states that he feels like it has made him worse…. 
 
IMAGING: Three views of the lumbar spine were obtained 
today.  Flexion and extension views reveal no obvious 
dynamic listhesis or instability.  There is not significant 
spondylosis present.  Iliac crests on the AP reveal that they 
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are level.  There are no severe degenerative changes of the 
hips, but potentially some mild sclerotic changes on the 
superior edge of the acetabulum.  The spine is in good 
coronal alignment.  There is a spinous process, 2 pedicles 
and disk space at each level.   
 
MRI obtained 03/23/2017 at Arkansas Medical Imaging in 
Rogers was reviewed.  There is some disk degeneration with 
a small disk bulge/herniation present at L4-5.  There is no 
significant central or neural foraminal stenosis.   
 

 Dr. Nalley assessed “1.  Worker’s Compensation Injury.  2.  Date of 

injury 12/29/2016.  3.  Low back pain with mild changes on MRI….The 

patient has now failed 5 months of conservative care plus 10 sessions of 

therapy.  I do not think that surgery is the right option for him at this time.  I 

have recommended he initiate interventional pain management with 

physiatry to help him control his axial back pain.  I also stressed to him the 

importance of continuing a home exercise program.  The patient 

understands and agrees with the treatment plan.”   

 Dr. George “BJ” W. Deimel began treating the claimant on April 13, 

2017 and diagnosed “1.  Back, buttock and bilateral (left>right) radiating leg 

pain, lumbosacral radicular syndrome.  2.  Axial back pain, suspect 

facetogenic mediated….We will start with bilateral L4-5, L5-S1 

transforaminal epidural steroid injection.”  Also on April 13, 2017, Dr. 

Deimel signed a Certificate To Return To Work which indicated that the 

claimant was able to return to work on April 7, 2017, “Full duty, no 

restrictions.” 
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 Dr. Deimel performed epidural steroid injections on May 3, 2017.  Dr. 

Deimel performed a facet injection on May 17, 2017.  The claimant received 

emergency medical treatment on May 18, 2017 and reported that injections 

had worsened his condition.   

 The claimant followed up with J. Daniel Nicholas on May 26, 2017:  

“Charles is doing worse today.  The request for steroid injections was 

declined and he was sent to Dr. Nalley for a surgical evaluation.  He was 

then sent to Dr. Deimel for back injections.  These records were reviewed.  

He has had two injections now and they are not improving his symptoms.  

As he is currently under Dr. Deimel’s care, he will be released from any 

further treatment here….Charles’s recommended work status is Restricted 

Duty.”     

 Dr. Deimel reported on June 1, 2017: 

Mr. Schatz returns to clinic today for followup.  We performed 
a series of injections including bilateral L4-5, L5-S1 
transforaminal epidural steroid injections and bilateral L4-5, 
L5-S1 intra-articular facet injections.  These were done on 
May 3rd and May 17th, respectively.  Following each injection, 
Mr. Schatz has had a severe exacerbation of pain.  This has 
resulted in multiple calls to our office by he and his wife for 
pain medications.  He also went to the emergency department 
on at least one occasion for uncontrollable pain.  He has since 
returned to work.  He continues to complain of pain primarily 
in the left low back and down the leg…. 
I had a long and frank discussion with Mr. Schatz about his 
current clinical status.  He admits there is some underlying 
anxiety that is playing a role.  This has been evident on prior 
to and following both injection attempts….I told him I was 
hesitant to make a referral back to surgery because he has 
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not responded to injections and has fairly underwhelming 
imaging.  We did talk about more aggressive pain 
management.  I think it would be worthwhile for him to have a 
discussion with Dr. Rob Baker regarding intermediate to long-
term pain management…. 
 

 The claimant followed up with Dr. Deimel on July 20, 2017: 

Mr. Schatz returns to the clinic today for followup.  When we 
last saw him, we elected to refer him to pain management.  
He has visited with Dr. Robert Baker of Pain Treatment 
Centers of America.  They are undergoing further evaluation 
with what sounds like medial branch blocks and possibly 
proceeding towards radiofrequency ablation.  Mr. Schatz tells 
me that he did not find these injections to be particularly 
helpful.  He is set to see Dr. Baker in followup to discuss next 
step in treatment options….He has returned back to work to 
full duty.  He feels that his job is looking for a reason to let him 
go because he is unable to maintain the work pace due to his 
ongoing back pain complaints.  He has contemplated 
changing jobs to a less intensive line of work.  He is not sure 
of what he can sustain.  We talked about ways to assess so 
that we can provide appropriate recommendations to his 
workplace.  In this setting, I think a functional capacity 
evaluation would be helpful.  Once he completes this, then we 
may declare maximal medical improvement depending on 
where things ultimately are with his ongoing care with Dr. 
Baker.   
 

 The claimant participated in a Functional Capacity Evaluation on 

August 10, 2017:  “The results of this evaluation indicate that a reliable 

effort was put forth, with 55 of 55 consistency measures within expected 

limits….Overall, Mr. Schatz demonstrated the ability to perform work in the 

MEDIUM classification of work as defined by the US Dept. of Labor’s 

guidelines over the course of a normal workday with limitations as noted 
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above.”  The claimant testified that his work for the respondents exceeded 

the restrictions designated in the Functional Capacity Evaluation.   

 The claimant testified that he quit his employment with the 

respondents as of August 17, 2017, because “I sought easier work.”  

According to the record, the claimant signed an Employee Termination 

Form dated August 18, 2017.  The Employee Termination Form indicated 

that the Reason for Termination was “Voluntary,” “Resigned without notice.”  

The Employee Termination Form indicated that the claimant “left for better 

job.”     

Dr. Deimel noted on August 22, 2017: 

Mr. Schatz returns to the clinic today for followup.  When we 
last saw him, we elected to pursue functional capacity 
evaluation.  He is here today to review the results and discuss 
next step in treatment options.  He states over the past few 
weeks, his pain has been better.  He feels like this has to do 
with him changing jobs.  He has moved back into electrical 
work.  He did not feel that his previous jobs had treated him 
appropriately.  He still has some pain….He is now waiting on 
referral to Mercy Pain Management…. 
 
Overall, he has been doing relatively well over the past couple 
of weeks.  He does feel that some of it has to do with the fact 
that he is no longer doing those activities and removed 
himself from that work environment….He is awaiting on 
referral to Mercy Pain Management which was coordinated by 
his primary care provider.  At this point, I think he has reached 
maximum medical improvement for this specific work-related 
injury.  I still think there is some underlying mood/anxiety 
issues that are likely playing a role.  Mr. Schatz seems to be 
in a better place today and somewhat accepting that he is 
[likely] to have some ongoing back pain complaints.  I told him 



SCHATZ-G707397  9
  
 

 

I would be more than happy to continue to participate in his 
care.   
 

 Dr. James B. Blankenship examined the claimant on December 11, 

2017: 

Mr. Schatz has been seeing Dr. Deimel and then he also saw 
Dr. Nalley.  Both ordered LESI’s.  He also has done physical 
therapy with Russ PT with only 8-10 visits in January of this 
year.  He was injured in December of last year and continued 
to work but eventually quit his job.  He was driving when he 
rear-ended another car.  He was not wearing a seatbelt and 
hit his head with a flexion-extension injury.  The patient had 
the acute onset of lower back pain at that time…. 
Impression:  The patient’s MRI is nine months old and his 
Worker’s Compensation Carrier would not allow us to get a 
new MRI prior to seeing him.  He actually quit that job to start 
working a better job for him, but unfortunately four weeks into 
this, he got rhabdomyositis presumably from dehydration 
working out in the heat.  He is finally getting over that but he 
has lost that job.  The patient saw Dr. Nalley and Dr. Nalley 
placed him on what sounds like a fentanyl patch.  The 
gentleman was having [a] lot of trouble with it because he 
sweated outside and was getting sick on it and did not go 
back to see him after his first follow-up visit.  The patient had 
a functional capacity evaluation in August, which showed 
55/55 consistency measures.  As far as I am concerned, the 
gentleman is not in maximum medical improvement so the 
only information going from that is that the gentleman did give 
a full effort, which means there is not in my opinion any 
inappropriate illness behavior in this current situation.  I have 
reviewed his MRI in its entirety.  He has a gross annular 
fissure at L4-L5, which is the region of where he is hurting.  
Unfortunately this MRI is 11 months old. 
Recommendations:  I have told the gentleman that we have 
two options.  If he would like to pursue possible surgical 
considerations, then I have told him I would recommend that 
we get a new MRI and get him in to see me.  The gentleman 
has failed routine and usual conservative measures over the 
last year.  He has had a year’s worth of pain.  He has had a 
month’s worth of active physical therapy and three ESI’s.  I 
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have told him if he would like for us to retool a conservative 
treatment plan, we could do that also.  After a lengthy 
discussion, the gentleman does want to proceed on with a 
new MRI.  He is in a real quandary right now about where to 
go from here with his back given the fact that he is only 
trained to do construction work.  He likes his work.  He wants 
to get back to doing it and he had actually switched jobs and 
continued to work throughout the year until the accident, 
which has really set him back.  I told him we would get the 
MRI and evaluate it and then I can give him some better ideas 
of what I would recommend and where we go from here. 
 

 Dr. Blankenship stated on January 3, 2018, “Please be advised that 

the above patient has been a regular patient of this office and has been 

treated at our office on Dec 11, 2017.  Patient can return to work with light 

duty restrictions of no lifting over 25 pounds, no twisting, bending or 

stooping.”  

 A pre-hearing order was filed on January 31, 2018.  The claimant 

contended that he sustained a compensable injury on December 29, 2016.  

The claimant contended that Dr. Blankenship had recommended an 

updated MRI which the respondents had controverted “with no reasoning 

given.”  The respondents contended that they had paid all appropriate 

medical and indemnity benefits, and that the claimant had reached 

maximum medical improvement on August 22, 2017.   

 The parties agreed to litigate the following issues: 

1.  Whether the claimant is entitled to additional medical 
treatment for his low back. 
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2.  Whether the claimant is entitled to temporary total disability 
benefits from December 11, 2017 until a date yet to be 
determined.   
3.  Fees for legal services.   
 

 A hearing was held on March 6, 2018.  At that time, the claimant 

testified that he was not having problems with his head, neck, wrist, knee, 

ribs, or shoulder.  The claimant testified that he continued to suffer from 

lower back pain.  The claimant testified that he wanted to undergo surgery 

as recommended by Dr. Blankenship.     

 An administrative law judge filed an opinion on June 1, 2018.  The 

administrative law judge found that the claimant proved he was entitled to 

additional medical treatment for his low back, including “the 

recommendations of Dr. Blankenship in his December 11, 2017 medical 

report.”  The respondents do not appeal this finding.  The administrative law 

judge found that the claimant proved he was entitled to temporary total 

disability benefits “from December 11, 2017 to a date yet to be determined.”  

The respondents appeal the administrative law judge’s award of temporary 

total disability benefits.   

II. ADJUDICATION 

 Temporary total disability is that period within the healing period in 

which the employee suffers a total incapacity to earn wages.  Ark. State 

Hwy. Dept. v. Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).  “Healing 

period” means “that period for healing of an injury resulting from an 
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accident.”  Ark. Code Ann. §11-9-102(12)(Repl. 2012).  The healing period 

continues until the employee is as far restored as the permanent character 

of the injury will permit.  Roberson v. Waste Management, 58 Ark. App. 11, 

944 S.W.2d 858 (1997).  When the underlying condition causing the 

disability becomes stable, and when nothing further will improve that 

condition, the healing period has ended.  Id.  The determination of when the 

healing period ends is a question of fact for the Commission.  Carroll 

General Hosp. v. Green, 54 Ark. App. 102, 923 S.W.2d 878 (1996).   

 An administrative law judge found in the present matter, “3.  The 

claimant has proven by a preponderance of the evidence that he is entitled 

to temporary total disability benefits from December 11, 2017 to a date yet 

to be determined.”  The Full Commission does not affirm this finding.   

 The parties stipulated that the claimant sustained a compensable 

injury to his low back and left shoulder on December 29, 2016.  (The 

claimant does not contend that he is entitled to additional benefits related to 

his compensable left shoulder injury.)  J. Daniel Nicholas, PA-C began 

treating the claimant on December 30, 2016 and diagnosed “4.  Strain of 

ligaments of lumbar spine.”  J. Daniel Nicholas returned the claimant to 

restricted work but the claimant testified that the respondents did not 

comply with the work restrictions.  The claimant testified that steroid 

injections and physical therapy worsened his back pain.  An MRI of the 
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claimant’s lumbar spine on March 23, 2017 showed “1.  Mild degenerative 

changes involving the lumbar spine with a 7 mm left paracentral disc 

protrusion involving the L4/5 level.  2.  No high-grade central canal or neural 

foraminal stenosis is identified.”   

 The claimant subsequently began treating with Dr. Nalley.  Dr. Nalley 

reported on April 7, 2017 that the lumbar MRI showed “some disk 

degeneration with a small bulge/herniation present at L4-5.”  Dr. Nalley 

stated, “I do not think that surgery is the right option for him at this time.”  

Dr. Nalley recommended continued conservative treatment.  Dr. Deimel 

also treated the claimant conservatively but opined that the claimant could 

return to work on April 7, 2017, “Full duty, no restrictions.”  The claimant 

asserted that injection treatment performed by Dr. Deimel worsened his 

condition.  J. Daniel Nicholas released the claimant from his treatment on 

May 26, 2017.  The claimant continued to follow up with Dr. Deimel.   

 The claimant participated in a Functional Capacity Evaluation on 

August 10, 2017.  The claimant gave reliable effort on the FCE, “with 55 of 

55 consistency measures within expected limits….Overall, Mr. Schatz 

demonstrated the ability to perform work in the MEDIUM classification of 

work as defined by the US Dept. of Labor’s guidelines over the course of a 

normal workday with limitations as noted above.”  However, the claimant 

testified that his work for the respondents exceeded the medium 
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classification of work imposed by the Functional Capacity Evaluation.  The 

record indicates that the claimant voluntarily left his employment for the 

respondents effective August 17, 2017.  An Employee Termination Form 

dated August 18, 2017 indicated that the claimant voluntarily resigned, “left 

for better job.”  The claimant testified that he was earning $15.05 per hour 

at the time he left the respondents’ employ, and that he became employed 

at Mercy Hospital earning $16.05 per hour.  The claimant testified that he 

left his employment at Mercy Hospital following a heat stroke-related 

accident.   

 The claimant contends that he is entitled to temporary total disability 

benefits beginning December 11, 2017 until a date yet to be determined.  

However, Dr. Deimel opined on August 22, 2017 that the claimant had 

reached maximum medical improvement.  The Full Commission concludes 

from the opinion of Dr. Deimel that the claimant reached the end of his 

healing period for the December 29, 2016 compensable injury no later than 

August 22, 2017, the date Dr. Deimel found that the claimant reached 

maximum medical improvement.  Temporary total disability benefits cannot 

be awarded after the claimant’s healing period has ended.  Milligan v. West 

Tree Serv., 57 Ark. App. 14, 946 S.W.2d 697 (1997).  J. Daniel Nicholas 

diagnosed “Strain of ligaments of lumbar spine” on December 30, 2016.  



SCHATZ-G707397  15
  
 

 

The evidence does not demonstrate that the claimant continued within a 

healing period for this compensable condition beyond August 22, 2017. 

 The Full Commission recognizes Dr. Blankenship’s opinion on 

December 11, 2017 that the claimant was “not in maximum medical 

improvement.”  It is within the Commission’s province to weigh all of the 

medical evidence and to determine what is most credible.  Minnesota 

Mining & Mfg. v. Baker, 337 Ark. 94, 989 S.W.2d 151 (1999).  The Full 

Commission finds in the present matter that Dr. Deimel’s opinion is 

corroborated by the probative medical evidence and is entitled to greater 

evidentiary weight than Dr. Blankenship’s opinion.   

 After reviewing the entire record de novo, the Full Commission finds 

that the claimant did not prove he was entitled to temporary total disability 

benefits beginning December 11, 2017 until a date yet to be determined.  

The claimant in the present matter reached the end of his healing period for 

the December 29, 2016 compensable injury no later than August 22, 2017, 

based on the credible report of Dr. Deimel.  The evidence of record does 

not demonstrate that the claimant re-entered a healing period at any time 

after August 22, 2017.  As we have discussed, the respondents do not 

appeal the administrative law judge’s award of a new MRI as recommended 

by Dr. Blankenship on December 11, 2017.  Based on the record currently 
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before us, however, the claimant has not proven that surgery is reasonably 

necessary in accordance with Ark. Code Ann. §11-9-508(a)(Repl. 2012).   

 IT IS SO ORDERED.  

 

SCOTTY DALE DOUTHIT, Chairman 
 
 

CHRISTOPHER L. PALMER, Commissioner 
 
 

 
Commissioner Hood dissents. 
 
 

DISSENTING OPINION 
 
  After my de novo review of the record in this claim, I dissent 

from the majority opinion, finding that the claimant did not prove he was 

entitled to temporary total disability benefits.  

Temporary total disability for unscheduled injuries is that period 

within the healing period in which claimant suffers a total incapacity to earn 

wages.  Ark. State Highway & Transportation Dept. v. Breshears, 272 Ark. 

244, 613 S.W.2d 392 (1981).  The healing period ends when the underlying 

condition causing the disability has become stable and nothing further in the 

way of treatment will improve that condition.  Mad Butcher, Inc. v. Parker, 4 

Ark. App. 124, 628 S.W.2d 582 (1982). The healing period has not ended 

so long as treatment is administered for the healing and alleviation of the 
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condition. Breshears, supra; J.A. Riggs Tractor Co. v. Etzkorn, 30 Ark. App. 

200, 785 S.W.2d 51 (1990).  

The claimant sustained compensable unscheduled injuries to his low 

back and left shoulder on December 29, 2016.  The claimant was released 

from Dr. George Deimel without restrictions on April 7, 2017.  The claimant 

returned to work for the respondent-employer and continued to perform his 

normal duties.  The claimant underwent a reliable Functional Capacity 

Evaluation (hereinafter, “FCE”) on August 10, 2017 which noted the 

following limitations: 

Mr. Schatz demonstrated the ability to lift/carry 
up to 40 lbs. on an Occasional basis.  Mr. 
Schatz demonstrated limited lumbar flexion and 
demonstrated poor tolerance to repetitive and 
sustained Stooping and performed these 
activities at the Occasional frequency level.  He 
also demonstrated functional limitations with 
Crouching and Kneeling as he performed these 
activities only at the Occasional level when 
taking into account a normal workday.  He does 
require occasional changes in postural position 
throughout the workday as he completed sitting 
and standing at the Frequent level.   
 

  According to the claimant, his duties included lifting 80-pound 

bags of concrete mix.  Lifting these bags of concrete is clearly outside the 

40-pound lifting limitation noted in the FCE.  The claimant testified that he 

was no longer able to perform his job duties at the pace required by the 
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employer and ultimately left his employment with the respondent-employer 

on August 17, 2017.   

  Dr. Deimel placed the claimant at maximum medical 

improvement on August 22, 2017.  The claimant exercised his right to a 

one-time change of physician, moving his care from Dr. Deimel to Dr. 

James Blankenship.  The claimant saw Dr. James Blankenship on 

December 11, 2017.  After examining the claimant, Dr. Blankenship noted: 

The patient’s MRI is nine months old and his 
Worker’s [sic] Compensation carrier would not 
allow us to get a new MRI prior to seeing him. ...  
The patient had a functional capacity evaluation 
in August, which showed 55/55 consistency 
measures.  As far as I am concerned, the 
gentleman is not in maximum medical 
improvement so the only information going 
from that is that the gentleman did give a full 
effort, which means there is not in my opinion 
any inappropriate illness behavior in this current 
situation.  [Emphasis added.]  I have reviewed 
his MRI in its entirety.  He has a gross annular 
fissure at L4-L5, which is the region of where he 
is hurting.  Unfortunately, this MRI is 11 months 
old. 
 
Recommendations: 
I have told the gentleman that we have two 
options.  If he would like to pursue possible 
surgical considerations, then I have told him I 
would recommend that we get a new MRI and 
get him in to see me.  The gentleman has failed 
routine and usual conservative measures over 
the last year.  He has had a year’s worth of pain.  
He has had a month’s worth of active physical 
therapy and three ESI’s.  I have told him if he 
would like for us to retool a conservative 
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treatment plan, we could do that also.  After a 
lengthy discussion, the gentleman does want to 
proceed on with a new MRI.   
 

Based on Dr. Blankenship’s opinion that the claimant has not reached 

maximum medical improvement and the fact that he clearly recommends 

additional treatment for the claimant in the form of either surgical or 

conservative treatment, I find that the claimant remained in his healing 

period despite Dr. Deimel’s determination that the claimant had reached 

maximum medical improvement. 

In addition, the claimant suffers a total incapacity to earn wages.   Dr. 

Blankenship placed the claimant under work restrictions of no lifting over 25 

pounds, no twisting, bending or stooping.  The claimant’s experience is as a 

heavy laborer.  However, with the restrictions placed by Dr. Blankenship, he 

is unable to perform these heavy labor positions.   

     I find that the claimant is entitled to temporary total disability 

benefits beginning on December 11, 2017 and continuing to a date yet to 

be determined.     

    For the foregoing reasons, I must dissent from the majority 

opinion. 

              ______________________________  
           PHILIP A. HOOD, Commissioner 
 


