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Upon review before the FULL COMMISSION in Little Rock, Pulaski County, 
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Claimant represented by the HONORABLE ANDY L. CALDWELL, Attorney 
at Law, Little Rock, Arkansas. 
 
Respondents represented by the HONORABLE JARROD S. PARRISH, 
Attorney at Law, Little Rock, Arkansas. 
 
 
Decision of Administrative Law Judge:  Affirmed and Adopted. 
 
 

OPINION AND ORDER 

 Claimant appeals an opinion and order of the Administrative Law 

Judge filed September 25, 2018.  In said order, the Administrative Law 

Judge made the following findings of fact and conclusions of law: 

1. The Arkansas Workers’ Compensation Commission 
has jurisdiction of the within claim. 
 

2. The employee-employer relationship existed at all 
relevant times, including on July 14, 2016. 
 

3. The claimant failed to prove his entitlement to any 
benefits pursuant to Ark. Code Ann. § 11-9-505(a)(1). 
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4. The respondents abandoned their request for sanctions 
under Arkansas Code Ann. §11-9-714. 

 
 We have carefully conducted a de novo review of the entire record 

herein and it is our opinion that the Administrative Law Judge's decision is 

supported by a preponderance of the credible evidence, correctly applies 

the law, and should be affirmed.  Specifically, we find from a preponderance 

of the evidence that the findings of fact made by the Administrative Law 

Judge are correct and they are, therefore, adopted by the Full Commission.  

 Therefore we affirm and adopt the decision of the Administrative Law 

Judge, including all findings and conclusions therein, as the decision of the 

Full Commission on appeal.  

 IT IS SO ORDERED. 
 
 
    ___________________________________ 
    SCOTTY DALE DOUTHIT, Chairman 
 
 
    ___________________________________ 
    CHRISTOPHER L. PALMER, Commissioner 
 
 
 
 
 
Commissioner Willhite concurs. 

CONCURRING OPINION 

  After my de novo review of the entire record, I concur with the 

majority opinion finding that the claimant failed to prove his entitlement to 
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any benefits pursuant to Ark. Code Ann. §11-9-505(a)(1) and that the 

respondents abandoned their request for sanctions under Arkansas Code 

Ann. §11-9-714.  I write separately to express my concern with the 

additional burden placed on the claimant based on recent interpretations of 

the provisions of Ark. Code Ann. §11-9-505(a)(1), which makes it necessary 

for the claimant to request that he be returned to work or attempt to return 

to work. 

  Arkansas Code Annotated Section 11-9-505(a)(1) provides 

that: 

Any employer who without reasonable cause 
refuses to return an employee who is injured in 
the course of employment to work, where 
suitable employment is available within the 
employee’s physical and mental limitations, 
upon order of the commission, and in addition to 
other benefits, shall be liable to pay to the 
employee the difference between benefits 
received and the average weekly wages lost 
during the period of refusal, for a period not 
exceeding one (1) year.  
 

  The plain language of Section 505 squarely places the burden 

on the employer to return an employee to work where suitable employment 

is available within the employee’s physical and mental limitations.  This 

interpretation is supported by the Court of Appeals’ ruling in Ark. Dept. Corr. 

v. Jennings, 2017 Ark. App. 446, 526 S.W.3d 924 (2017), when the Court 

wrote: 
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ADC contends that it did not refuse to return 
Jennings to work because it told her that she 
could reapply for an ADC job once she 
recovered.  Jennings’s counsel demanded 
reinstatement to her previous position, which the 
ADC refused.  We agree with the Commission’s 
findings that allowing an injured employee to 
“reapply” and “be considered” for employment is 
not sufficient to meet the statutory requirement 
that the employer return the employee to work.  
That is because the option to “reapply” and “be 
considered” for employment necessarily involves 
an element of uncertainty as to the outcome of 
the application process.  Moreover, even if 
Jennings were rehired, she would have lost 
credit for the time she had successfully worked 
during her probationary period, requiring her to 
start anew.  Both the plain language of the 
statute and its recognized purpose focus on 
returning an injured employee to work, and we 
agree with Jennings that reinstatement, rather 
than reapplication, was required. 
 

  However, the Court of Appeals placed more of the onus on 

the claimant to be returned to work with its ruling in Burke v. Ark. Dept. of 

Corr., 2018 Ark. App. 231, 547 S.W.3d 745 (2018).  The Court 

distinguished the Burke case from the Jennings case, holding, “Without any 

attempt to return to work, it cannot be said that ADC refused to return [the 

claimant] to work.”  In arriving at this decision, the Burke Court placed the 

burden on the claimant to affirmatively seek to be returned to work. 

  In the case at bar, the evidence does not show that the 

claimant made an attempt or a request to return to work.  Therefore, based 
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on the findings in Burke v. Ark. Dept. of Corr., 2018 Ark. App. 231, 547 

S.W.3d 745 (2018), I am constrained to concur with the majority’s opinion.  

  For the foregoing reasons, I concur with the majority opinion.  

 
    ___________________________________ 
    M. SCOTT WILLHITE, Commissioner 
 
 


