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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION
CLAIM NO. G704296

ALMA RODRIGUEZ-GONZALEZ, EMPLOYEE  CLAIMANT

JAMESTOWN HEALTH & REHAB, LLC, EMPLOYER RESPONDENT

AMTRUST NORTH AMERICA,
CARRIER/TPA RESPONDENT

OPINION FILED JANUARY 7, 2019

Upon review before the FULL COMMISSION, Little Rock, Pulaski County,
Arkansas.

Claimant represented by the HONORABLE EVELYN E. BROOKS, Attorney
at Law, Fayetteville, Arkansas.

Respondents represented by the HONORABLE WILLIAM C. FRYE,
Attorney at Law, North Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the Administrative Law

Judge filed July 5, 2018.

The Administrative Law Judge entered the following findings

of fact and conclusions of law: 

1. The stipulations agreed to by the parties at a pre-
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hearing conference conducted on April 25, 2018 and
contained in a pre-hearing order filed that same date
are hereby accepted as fact.

2. The parties’ stipulation that claimant’s average weekly wage
equaled $329.28 is hereby accepted as fact.

3. The parties’ stipulation that claimant has been assigned a
permanent physical impairment rating in an amount equal to
12% to the body as a whole is also hereby accepted as fact.

4. Claimant has failed to meet her burden of proving by a
preponderance of the evidence that she suffered a
compensable injury to her neck, right shoulder, right hip, or
right ankle on June 9, 2017. Specif ically, claimant was not
performing “employment services” at the time of her accident.

We have carefully conducted a de novo review of the entire

record herein and it is our opinion that the Administrative Law Judge's

decision is supported by a preponderance of the credible evidence,

correctly applies the law, and should be affirmed. Specifically, we find from

a preponderance of the evidence that the findings of fact made by the

Administrative Law Judge are correct and they are, therefore, adopted by

the Full Commission.

Thus, we affirm and adopt the decision of the Administrative

Law Judge, including all findings and conclusions therein, as the decision of

the Full Commission on appeal.
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IT IS SO ORDERED.

                                                                          
SCOTTY DALE DOUTHIT, Chairman

                                                                           
CHRISTOPHER L. PALMER, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the record in this claim, I dissent

from the majority opinion, finding that the “claimant has failed to meet her

burden of proving by a preponderance of the evidence that she suffered a

compensable injury to her neck, right shoulder, right hip, or right ankle on

June 9, 2017.  Specifically, claimant was not performing ‘employment

services’ at the time of her accident.”

Factual and Medical Background

The claimant, now 56 years old, was employed by the

respondent-employer as a housekeeper.  The claimant testified that on the

date of the workplace accident, she was assigned to clean the 300 and 400

halls.  According to the claimant, she was also assisting Levi Connolly
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clean the lobby area because he was a new employee who was in training. 

The claimant testified that on June 9, 2017 she slipped and fell.  The

claimant explained how her accident occurred:

Q On June 9, 2017, did you fall at work?

A Yes, that’s how it was.

Q Do you know how long, approximately,
you had been working there when you
fell?

A Like two months.

Q And where were you in the facility when
you fell?

A In front of the lobby offices.

Q And do you know what made you fall?

A Floor was wet and there was no sign. 
That floor is very shiny, and there’s no
way to see if it’s wet or dry.

The claimant testified that after the fall she was able to

continue working for a while, but later that day was sent by the respondent

to Mercy Clinic.  The claimant explained that she called her daughter to

take her to the doctor’s office.  

According to the claimant, she did not take a lunch break on

the day of the accident.  Regarding her lunch break, the claimant testified

that she was not required to clock out for lunch; that she was given a thirty
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minute lunch break; and that she generally did not bring her lunch from

home. Although most days the claimant did not eat during her lunch break,

when she did eat she dined in the cafeteria.  The claimant also testified that

she was required to take care of what a supervisor or a resident needed

even if she was on her lunch break.  The claimant testified further that in

the past she had been stopped on her way to lunch by a resident and had

gone back to help them.

The claimant was initially seen by Dr. David Sitzes at Mercy

Clinic on June 9, 2017.  Dr. Sitzes noted the following findings:

...

2. Sprain of calcaneofibular ligament of right
ankle, initial encounter

3. Contusion of right knee, initial encounter

4. Contusion of parietal region of scalp, initial
encounter

5. Contusion of right elbow and forearm, initial
encounter

6. Contusion of right back wall of thorax, initial
encounter

7. Contusion of pelvic region, initial encounter

Dr. Sitzes prescribed Naproxen and Chlorzoxazone and placed the

claimant on restricted duty. 

When the claimant returned to Dr. Sitzes on June 16, 2017,
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he also noted a right hip contusion.  As a result of the examination on this

visit, the claimant was referred to physical therapy.

The claimant initially saw Dr. Michael Morse, a neurologist, for

headache and neck pain on July 25, 2017.  Dr. Morse ordered a CT scan of

the brain; prescribed Maxalt; and recommended that the claimant continue

with physical therapy and continue taking nonsteroidal anti-inflammatories. 

The CT scan revealed “probable calcified meningioma overlying the right

frontal lobe measuring 8 mm in length”.

A cervical spine MRI taken on August 10, 2017 revealed the

following findings:

C2/3: Minimal disc bulge is present which does
not result in lateral recess, central canal, or
neuroforaminal stenosis.

C3/4: Mild disc bulge is present which results in
mild bilateral lateral recess, central canal, and
bilateral neuroforaminal stenosis.

C4/5: Moderate disc bulge plus osteophyte
complex and uncovertebral hypertrophic
spurring is present which results in severe
central canal stenosis.  There is posterior
displacement and compression of the spinal
cord.  The AP diameter of the central canal
measures 5 mm.  There is mild bilateral
neuroforaminal stenosis.

C5/6: Mild disc bulge/osteophyte complex and
uncovertebral hypertrophic spurring is present
which results in mild bilateral lateral recess and
moderate central canal stenosis.  There is
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posterior displacement and mild compression of
the spinal cord.  There is mild bilateral
neuroforaminal stenosis.

C6/7:  Mild disc bulge/osteophyte complex
asymmetrically greater on the right,
uncovertebral hypertrophic spurring, and loss of
interspace height is present which results in mild
right lateral recess and central canal stenosis. 
There is moderate right and mild neuroforaminal
stenosis. 

The claimant began seeing a neurosurgeon, Dr. Larry

Armstrong, on August 23, 2017, at which time he recommended surgical

intervention.  The claimant underwent an anterior cervical discectomy and

fusion of C3-7 on September 27, 2017.  Dr. Sitzes indicated that the

claimant reached maximum medical improvement on April 4, 2018.  The

claimant underwent an FCE on April 13, 2018 which noted an unreliable

effort.  Based on the FCE results, Dr. Sitzes released the claimant to full

duty with no restrictions on April 18, 2018.

Opinion

Employment services may be defined as an activity 

which benefits the employer.  CV’s Family Foods v. Caverly, 2009 Ark. App.

114, 304 S.W.3d 671 (2009).  The test for whether an employee’s injuries

resulted from work-related services is whether the injury occurred within the

time and space boundaries of employment when the employee was

carrying out the employer’s purpose or advancing the employer’s interest
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either directly or indirectly.  White v. Georgia-Pacific Corp., 339 Ark. 474, 6

S.W.3d 98 (1999).

In the case at bar, the claimant was performing employment

services when she slipped and fell on June 9, 2017.  The claimant was

within the time and space boundaries of her employment, she was paid for

her time and, she was performing her job duties.  The claimant gave

credible testimony that she was picking up trash in the lobby when she fell.

Despite the testimony from the respondent's witnesses, it is

clear that the claimant was not on her lunch break.  The claimant testified

that she began working at 6:00 a.m.  The accident occurred less than three

hours later at 8:55 a.m.  I find it highly unlikely that the claimant was taking

a lunch break at that point in her eight-hour shift.  Additionally, the claimant

testified that she had to call her daughter to take her to the doctor's office. 

This indicates that she did not drive to work; thus, there was no vehicle

from which she could retrieve her lunch.  Even more direct to that point, the

claimant testified in her deposition that she did not drive to work, but

instead was taken to work by her daughter or her son-in-law.  Also, I note

that the claimant did not go to lunch after the accident, but instead returned

to work.  I find this to be persuasive evidence that the claimant was not on

a lunch break or heading to a lunch break when she fell.  In addition, I find

it noteworthy that at one point the respondents had a v ideo of the accident,
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which could have corroborated their version of the events, yet they failed to

preserve the video.  Certainly, video evidence would have been preserved

and presented if it had been favorable for the respondents. 

Even if the claimant was on her lunch break when the

accident occurred, since the claimant was required to assist residents if the

need arose, the respondent-employer gleaned benefit from the claimant

being present during her lunch break; thus the claimant was performing

employment services.  See Ray v. University of Arkansas, 66 Ark. App. 177

(1999).

 For the claimant to establish a compensable injury as a 

result of a specific incident, the following requirements of Ark. Code Ann.

§11-9-102(4)(A)(i)(Repl. 2002), must be established: (1) proof by a

preponderance of the evidence of an injury arising out of and in the course

of employment; (2) proof by a preponderance of the evidence that the injury

caused internal or external physical harm to the body which required

medical services or resulted in disability or death; (3) medical evidence

supported by objective findings, as defined in Ark. Code Ann. §11-9-102

(4)(D), establishing the injury; and (4) proof by a preponderance of the

evidence that the injury was caused by a specific incident and is identifiable

by time and place of occurrence.  Mikel v. Engineered Specialty Plastics,

56 Ark. App. 126, 938 S.W.2d 876 (1997). 

The claimant’s injury meets the requirements for compensability. 
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The claimant fell and injured her right ankle, right knee, scalp, right elbow,

right forearm, pelvic region, and neck while performing employment

services on June 9, 2017.  There were objective findings of the injuries in

the form of contusions as noted in Dr. Sitzes’ medical records.  There are

also objective findings of disc bulges at the C2-3, C3-4, C4-5, C5-6 and C6-

7 levels as shown on the MRI taken on August 10, 2017.  Additionally, the

claimant received treatment for these injuries in the form of prescription

medication, injections, physical therapy, and surgical intervention. 

Therefore, I find that the claimant’s injuries are compensable.

For the foregoing reasons, I must dissent from the majority

opinion.

    
_______________________________
PHILIP A. HOOD, Commissioner


