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 OPINION AND ORDER 
 

The claimant appeals an administrative law judge’s opinion filed 

October 18, 2018.  The administrative law judge found that the claimant 

failed to prove he sustained a compensable injury.  The Full Commission 

finds that the claimant did not prove he sustained a gradual-onset back 

injury in 2017.  However, we find that the claimant proved by a 

preponderance of the evidence that he sustained a compensable injury on 

February 6, 2018.   
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I. HISTORY 

 Rick L. Penny, now age 59, testified that he first became employed 

with the respondents, Greene County Road Department, in 2007.  Mr. 

Penny testified that he worked for the respondents as a truck driver and 

excavator operator.  The claimant testified that his work for the respondents 

entailed “a lot of jarring and shaking, climbing on and off the machine.  

They’re not exactly the easiest riding machines that you’ve ever ridden.”  

The claimant testified that his first period of employment with the 

respondents ended in September 2009.         

 The record indicates that Michael W. Jarman, D.C. treated the 

claimant beginning in July 2010 for hip pain and lumbar pain.  Dr. Jarman 

noted on July 19, 2010, “Muscle spasm was present along the right lumbar 

paravertebral region, extending into the right sacral and right pelvic region.”  

The claimant followed up with Dr. Jarman on July 21, 2010 and July 22, 

2010.  

 The claimant testified that he again became employed with the 

respondents beginning in about April 2011.  The claimant described his job 

as “Truck driver, excavator, dozer, run the grader some, just equipment 

operator.”  The claimant testified that this work was “very” physically 

demanding.  Dr. Jarman treated the claimant on April 26, 2016 and May 11, 

2017 but did not report muscle spasm on either date.     



PENNY - G801022 & F802107  3
  
 

 

 The claimant testified, “In early ’17, we got some new trucks and 

they’re a little taller than the normal trucks, heavier duty trucks, ride a little 

stiffer.  They were just – they’re rougher riding that the normal truck that I 

was in.”  The parties stipulated that the employment relationship existed at 

all pertinent times, “to include September 2017.”  Dr. Jarman reported on 

September 25, 2017: 

Mr. Rick Penny presented to this office on 9/25/2017 with 
symptoms of low back pain, right hip pain and pain in right leg.  
He described the pain as sharp in nature and progressively 
worsening over the past 6 months.  He described an initial 
onset of the pain after trying to get in and out of a new dump 
truck that had been purchased by the city of Paragould, Ar.  
He stated that the newer dump truck was a taller vehicle and 
there was a noticeable increase in back and leg pain with 
climbing in and out of that vehicle.  Mr. Penny also described 
part of his job requirement involved driving different pieces of 
equipment, including a bulldozer, excavator and front end 
loader which also aggravate his symptoms of low back, right 
hip and right leg pain.  Most of his work day is spent driving a 
dump truck 8 hours a day and he descibes (sic) the jaring (sic) 
up and down as causing a noticeable worsening in low back 
and right leg pain.  He describes the pain today being 
significantly worse over the past 7 days.   
Examination revealed decreased lumbar spine flexion and 
right rotation.  Muscle spasm was present at L5 on the 
right….Patient was diagnosed with Somatic Dysfunction of the 
lumbar spine associated with Sciatic Neuritis affecting the 
lower right extremity.  Treatment was recommened (sic) 
consisting of spinal manipulation and lumbar traction.   
 

 Dr. Jarman noted on September 27, 2017, “Muscle spasm was 

present along the right lumbar paravertebral region, extending into the right 

sacral and right pelvic region.”   
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The claimant continued to follow up with Dr. Jarman.  An MRI of the 

claimant’s lumbar spine was taken on November 7, 2017 with the opinion, 

“Discogenic degenerative change at L/3-4, L/4-5.  Disc herniation, acquired 

spinal stenosis L/4-5 with a disc fragment, spinal stenosis 7.2mm.  

Fragment paracentral on the right at L/4-5.”   

The parties stipulated that the employment relationship existed on 

February 6, 2018.  The claimant testified on direct examination: 

Q.  It’s my understanding you had a specific incident in 
February of 2018, is that correct? 
A.  Yes. 
Q.  Describe for the judge what happened. 
A.  February 6, it was a Tuesday morning and I’d hauled two 
loads of chaff, cut through the yard and loaded it with the 
loader, put it in my truck and took it to dump it.  I was on the 
third load and I went in, loaded it, was coming down out of the 
loader and stepped down with my right foot and when my left 
foot hit the ground, I buckled to my knees in excruciating pain 
and I couldn’t move at that time and I sat there….I tried to 
stand up and I couldn’t stand up….I sat there a minute and I 
crawled around to the back of the loader, pulled myself up just 
a little bit, because I heard a truck coming and I went to 
waving and when I waved, I waved down Shannon Anthony, 
the road foreman, and he come over and helped me in the 
truck and took me to the hospital….He took me to the hospital 
and we met with Dave Tierney at the emergency room.   
 

 The claimant’s attorney examined Shannon Anthony, the 

respondent-employer’s Road Foreman: 

Q.  Let’s now move forward to February the 6th of 2018.  Were 
you his supervisor at that point? 
A.  Yes. 
Q.  And you talked about him flagging you down.  What do 
you recall about that? 
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A.  I had pulled into the shop and as I was leaving, going out 
the side gate of our building, Rick flagged me down.  He was 
leaned over the back of a wheel loader and I went over to see 
what was wrong and he said he had stepped off the loader 
and his back had done something and his legs – couldn’t 
hardly stand up. 
Q.  Did he appear to be in pain? 
A.  Yeah. 
Q.  How severe was his pain? 
A.  I don’t know.  I mean, he was having problems standing 
and I helped him get into the truck. 
Q.  Okay.  Did y’all go to the hospital? 
A.  I did. 
Q.  Which one did y’all go to? 
A.  Arkansas Methodist Medical Center. 
Q.  You felt like his condition was such, he needed to be 
treated at the hospital? 
A.  Well, I had, actually, contacted my supervisor, which would 
be Dave Tierney, and he advised me to take Rick to the 
Emergency Room and he could meet us there.     
 

 The respondents’ attorney examined Dave Tierney, the respondent-

employer’s Road Superintendent: 

  Q.  Were you aware of this February 2018 accident? 
  A.  I am.   
  Q.  And were you called to the hospital? 
  A.  I was. 
  Q.  Did you speak to Mr. Penny at the hospital? 
  A.  I did.   
  Q.  And what did he reply? 

A.  As is stated in my report, and like Shannon said, he 
stepped off and like Rick said, stepped off the loader, felt a 
sharp pain and his knees buckled…. 
Q.  Now, the claimant has testified that you said you were 
filing it as workers’ comp. 
A.  Any time I take or any time an employee goes to the 
hospital or to a doctor during work hours, I initiate a 
workman’s comp claim.  That’s standard procedure.   
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 According to the record, the claimant treated at Arkansas Methodist 

Medical Center on February 6, 2018: 

Chief Complaint:  BACK PAIN.  Onset was today and it is still 
present.  It is described as being severe.  Patient denies an 
injury.  Similar symptoms previously.  Patient has had similar 
symptoms many times….It is described as being moderate in 
degree and in the area of the left lower lumbar spine and left 
SI joint and radiating to the left thigh and left buttock.  The 
quality is noted to be sharp.  Onset – has chronic back pain 
but worse today; Patient states he stepped down off excavator 
and states he has had pain to left lower back since, and it is 
still present.  It was abrupt in onset….Additional history – 
Patient has chronic back pain and is trying to get into 
neurosurgeon Dr. Ricca.  Patient denies an injury.  No other 
injury.   
 

 The Clinical Impression on February 6, 2018 was “Chronic 

nontraumatic lumbar back pain.  (INTRACTABLE).  Herniated disc 

(nontraumatic) at the lower lumbar level with sciatica.”   

 The claimant signed a Form AR-N, Employee’s Notice Of Injury, on 

February 8, 2018.  The Accident Information section of the Form AR-N 

indicated that the claimant reported that he injured his lower back and legs 

at 11:00 a.m. on February 6, 2018.  In discussing the cause of injury the 

claimant wrote, “Have no clue.”  The respondents’ attorney cross-examined 

the claimant: 

Q.  Why did you say, as close to the accident as this form was 
filled out, that you have no clue how the accident happened 
and today you’ve got a different story? 
A.  I have no clue of what happened at that time.  I have no 
clue, but there was something that went wrong in my back or 



PENNY - G801022 & F802107  7
  
 

 

somewhere that made me hit the ground, but I have no clue of 
what went wrong in there.   
 

 An MRI of the claimant’s lumbar spine was taken on February 8, 

2018 with the following assessment:  “Bilateral low back pain with sciatica.  

Displacement of intervertebral disc of lumbar region.  Muscle spasm.  

Lumbago-sciatica due to displacement of lumbar intervertebral disc.”  The 

impression was “Large right sided disc at L4-5 with new left sided 

symptoms.”   

 Dr. Daniel Hoit performed surgery on February 9, 2018:  “L4-L5 

laminectomy, use of microscopy, L4-L5 microdiskectomy, use of 

microscope.”  The post-operative diagnosis was “L5 disk herniation, spinal 

stenosis, bilateral radiculopathy.”  The claimant testified regarding his 

condition after surgery, “I could walk and I could – I was sore, but I mean, 

you know, I was back walking.”     

 Dr. Hoit reported on February 20, 2018, “Mr. Rickey Penny comes 

back to the office today in followup.  He is doing well.  His radiculopathy is 

largely resolved in the right leg, although he does still complain of some 

paresthesias.  It is significantly improved from preoperative.”  Dr. Hoit 

continued to provide follow-up treatment.  The claimant testified that he 

returned to work for the respondents on June 1, 2018.     

 A pre-hearing order was filed on June 11, 2018.  The claimant 

contended, “Claimant contends that in September 2017 he strained his 
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lower back during work activity.  The claimant further contends that on 

February 6, 2018, he was stepping off a loader and when his foot hit the 

ground he sustained an acute aggravation of his lower back condition 

creating a disc injury that required neurological surgery.  Claimant contends 

that he is entitled to the payment of temporary total disability benefits from 

February 6, 2018 until the present date and to a date to be determined in 

[the] future and reserves the issue of any permanent impairment benefits.”  

The respondents contended, “The claimant did not sustain a compensable 

work injury or aggravation to his back.  The claimant suffers from a 

preexisting, degenerative condition that was present prior to either alleged 

date of injury.  No new objective findings exist to prove the existence of a 

new injury, aggravation or recurrence.”   

 An administrative law judge scheduled a hearing on the issues of 

“Compensability (temporary total disability and medical benefits) and 

controverted attorney fees.”   

 Dr. Jarman corresponded with the claimant’s attorney on July 2, 

2018: 

Mr. Rick Penny presented to this office on 09/25/2017 with 
symptoms of low back pain, right hip pain, and right leg pain.  
He described an onset of these symptoms approximately 6 
months prior due to work related activity.  This included work 
involving a bulldozer, dump truck, excavator, front-end loader 
and other pieces of equipment related to his job activities.  He 
described one particular occasion in April, 2017 after getting 
in and out of a new dump truck that was taller than the one he 
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had been used to working on causing an increase in his low 
back and right leg symptoms.  He also described on most 
days spending several hours either in the dump truck or 
operating a bulldozer and excavator in a gravel pit. 
 
Examination of Mr. Penny on 09/25/2017 revealed decreased 
lumbar spine range of motion.  Muscle spasm was present at 
L5 on the right…. 
 
Mr. Penny was diagnosed with somatic dysfunction lumbar 
region with associated sciatic neuritis affecting the right hip 
and right lower extremity.  A regimen of twelve treatments 
including spinal manipulation and lumbar decompression was 
recommended.  On 10/19/2017 due to a lack of clinical 
improvement I recommended Mr. Penny obtain an MRI of the 
lumbar spine.  This was performed on 11/07/2017 at Arkansas 
Methodist Medical Center and revealed a L4-L5 disc 
herniation with focal disc fragment and fluid posterior and 
slightly right of midline effacing the thecal sac and producing 
an acquired spinal stenosis of 7.2 mm.   
 
Mr. Penny received additional chiropractic treatment through 
11/08/2017 and continued working.  On February 6, 2017 Mr. 
Penny was coming down from a front-end loader and when 
his foot hit the ground he experienced significant acute pain 
and radicular symptoms and was taken to AMMC and later 
transported to Memphis, TN where he underwent neurological 
surgery with Dr. Daniel Hoit at Semmes Murphey Neurological 
Clinic. 
 
It is my opinion after reviewing the entire medical chart of Mr. 
Penny including the MRI reports and physician notes of Dr. 
Hoit, Dr. Michra, and the Neurological Nurse Practitioner 
Grace Phelps, as well as the findings I recorded while Mr. 
Penny was under my care, that the incident of February 6, 
2018 represents an acute exacerbation of pre-existing low 
back problems related to his work activity which required 
neurological surgery.   
 

 After a hearing, an administrative law judge filed an opinion on 

October 18, 2018.  The administrative law judge found that the claimant 
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failed to prove he sustained “a gradual onset back injury arising out of and 

in the course of his employment with respondent on or about September 1, 

2017.”  The administrative law judge found that the claimant failed to prove 

he sustained “a specific incident injury arising out of and in the course of his 

employment on February 6, 2018.”  The claimant appeals to the Full 

Commission. 

II. ADJUDICATION 

 A.  Compensability 

Ark. Code Ann. §11-9-102(4) (Repl. 2012) provides, in pertinent part: 

  (A)  “Compensable injury” means: 
(i)  An accidental injury causing internal or external physical 
harm to the body … arising out of and in the course of 
employment and which requires medical services or results in 
disability or death.  An injury is “accidental” only if it is caused 
by a specific incident and is identifiable by time and place of 
occurrence; 
(ii)  An injury causing internal or external physical harm to the 
body and arising out of and in the course of employment if it is 
not caused by a specific incident or is not identifiable by time 
and place of occurrence, if the injury is: 
(b)  A back or neck injury which is not caused by a specific 
incident or which is not identifiable by time and place of 
occurrence[.] 
 

 A compensable injury must be established by medical evidence 

supported by objective findings.  Ark. Code Ann. §11-9-102(4)(D) (Repl. 

2012).  “Objective findings” are those findings which cannot come under the 

voluntary control of the patient.  Ark. Code Ann. §11-9-102(16)(A)(i) (Repl. 

2012).  Objective medical evidence is necessary to establish the existence 
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and extent of an injury but is not essential to establish the causal 

relationship between the injury and the job.  Wal-Mart Stores, Inc. v. 

VanWagner, 337 Ark. 443, 990 S.W.2d 522 (1999).   

 The employee has the burden of proving by a preponderance of the 

evidence that he sustained a compensable injury.  Ark. Code Ann. §11-9-

102(4)(E)(i) (Repl. 2012).  Preponderance of the evidence means the 

evidence having greater weight or convincing force.  Metropolitan Nat’l 

Bank v. La Sher Oil Co., 81 Ark. App. 269, 101 S.W.3d 252 (2003).  For 

injuries falling within the definition of compensable injury under subdivision 

(4)(A)(ii), the burden of proof shall be by a preponderance of the evidence, 

and the resultant condition is compensable only if the alleged compensable 

injury is the major cause of the disability or need for treatment.  Ark. Code 

Ann. §11-9-102(4)(E)(ii) (Repl. 2012).  “Major cause” means more than fifty 

percent (50%) of the cause, and a finding of major cause shall be 

established according to the preponderance of the evidence.  Ark. Code 

Ann. §11-9-102(14) (Repl. 2012). 

 1.  Alleged Gradual Injury 

 The claimant in the present matter contended that he “strained his 

lower back during work activity” in September 2017.  The administrative law 

judge found, “3.  The claimant has failed to sustain his burden of proof, by a 

preponderance of the evidence, that he sustained a gradual onset back 
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injury arising out of and in the course of his employment with respondent on 

or about September 1, 2017.”  The Full Commission finds that the claimant 

did not provide notice of the work-related injury allegedly occurring in 

September 2017.  The respondents at hearing timely raised the notice 

issue.  Ark. Code Ann. §11-9-701 (Repl. 2012) provides, in pertinent part: 

(a)(1)  Unless an injury either renders the employee physically 
or mentally unable to do so, or is made known to the employer 
immediately after it occurs, the employee shall report the 
injury to the employer on a form prescribed or approved by 
the Workers’ Compensation Commission and to a person or 
at a place specified by the employer, and the employer shall 
not be responsible for disability, medical, or other benefits 
prior to receipt of the employee’s report of injury…. 
(b)(1)  Failure to give the notice shall not bar any claim; 
(A)  If the employer had knowledge of the injury or death[.]   
 

 The claimant in the present matter testified that he allegedly injured 

his back as a result of “jarring and shaking” while driving heavy equipment.  

The claimant treated with Dr. Jarman for chronic back pain, and Dr. Jarman 

noted that the claimant attributed his pain to the use of heavy machines at 

work.  Nevertheless, there is no probative evidence demonstrating that the 

claimant provided the respondents with statutory or actual notice of this 

alleged injury.  The claimant did not attempt to file any forms alleging that 

he had sustained a compensable injury culminating in September 2017.  

Two supervisory employees, Shannon Anthony and Dave Tierney, both 

credibly testified that the claimant did not report such an injury to them.  

There is no evidence in the present matter that the respondent-employer 
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had any knowledge of an alleged gradual injury occurring in September 

2017.  The Full Commission therefore finds that the claimant did not provide 

notice of a gradual-onset back injury, and the claimant is not entitled to 

disability or medical for this alleged injury. 

 2.  Specific Incident 

 The claimant contends that he sustained a compensable injury on 

February 6, 2018.  The administrative law judge found, “4.  The claimant 

has failed to sustain his burden of proof, by a preponderance of the 

evidence, that he sustained a specific incident injury arising out of and in 

the course of his employment on February 6, 2018.”  It is the duty of the Full 

Commission to enter findings in accordance with the preponderance of the 

evidence and not on whether there is substantial evidence to support the 

administrative law judge’s findings.  Roberts v. Leo Levi Hospital, 8 Ark. 

App. 184, 649 S.W.2d 402 (1983).  The Full Commission makes its own 

findings in accordance with the preponderance of the evidence.  Tyson 

Foods, Inc. v. Watkins, 31 Ark. App. 230, 792 S.W.2d 348 (1990). 

 The Full Commission finds that the claimant proved by a 

preponderance of the evidence that he sustained a compensable injury on 

February 6, 2018.  The claimant testified that, while performing employment 

services on February 6, 2018, he stepped down from a loader and 

immediately felt “excruciating” pain.  The claimant testified that he buckled 
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to his knees and was unable to walk for a time.  The claimant testified that 

he “waved down” his supervisor, Shannon Anthony, who transported the 

claimant to a hospital for emergency treatment.  Shannon Anthony testified 

and corroborated the claimant’s testimony:  “Rick flagged me down.  He 

was leaned over the back of a wheel loader and I went over to see what 

was wrong and he said he had stepped off the loader and his back had 

done something and his legs – couldn’t hardly stand up.”  Dave Tierney, the 

respondent-employer’s Road Superintendent, corroborated the claimant’s 

testimony and Shannon Anthony’s testimony.  Mr. Tierney met the claimant 

at the hospital and initiated a claim for workers’ compensation. 

 The claimant treated at Arkansas Methodist Hospital on February 6, 

2018.  The medical provider noted that the claimant suffered from chronic 

back pain but also noted that the claimant’s pain had abruptly worsened as 

the result of stepping down from an “excavator.”  An MRI showed on 

February 8, 2018 showed “Muscle spasm.”  It is well-settled that muscle 

spasms constitute objective medical findings.  Continental Express, Inc. v. 

Freeman, 339 Ark. 142, 4 S.W.3d 124 (1999).  The Full Commission 

recognizes Dr. Jarman had reported muscle spasm at various times 

beginning in 2010.  Nevertheless, the evidence in the present matter 

demonstrates that the muscle spasm reported on February 8, 2018 was a 

result of the February 6, 2018 specific incident rather than a prior injury or 
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pre-existing condition.  The MRI taken on February 8, 2018 showed “Large 

right sided disc at L4-5 with new symptoms.”  The Full Commission finds 

that the herniated disc reported on February 8, 2018 was causally related to 

the February 6, 2018 accident rather than a prior injury or pre-existing 

injury.   

 The claimant signed a Form AR-N, Employee’s Notice Of Injury, on 

February 8, 2018.  The claimant reported on the Form AR-N that an injury 

had occurred on February 6, 2018 but indicated that he “Had no clue” 

regarding the cause of injury.  The claimant testified that “I have no clue of 

what happened at that time.  I have no clue, but there was something that 

went wrong in my back or somewhere that made me hit the ground, but I 

have no clue of what went wrong in there.”  The claimant’s notation of 

having “no clue” does not invalidate the claimant’s testimony that an 

accident occurred on February 6, 2018 while the claimant was performing 

employment services. 

 The Full Commission finds that the claimant proved by a 

preponderance of the evidence that he sustained a compensable injury.  

The claimant proved that he sustained an accidental injury causing physical 

harm to the body.  The accidental injury arose out of and in the course of 

employment, required medical services, and resulted in disability.  The 

injury was caused by a specific incident and was identifiable by time and 
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place of occurrence on February 6, 2018.  The claimant established a 

compensable injury by medical evidence supported by objective findings.  

These objective findings include the muscle spasm and disc herniation 

reported on the February 8, 2018 MRI.  We find that these objective 

medical findings were causally related to the February 6, 2018 

compensable injury and were not the result of a prior injury or pre-existing 

condition. 

 After reviewing the entire record de novo, the Full Commission finds 

that the claimant did not provide statutory notice or actual notice of a 

gradual-onset back injury allegedly occurring in 2017.  The claimant is not 

entitled to benefits for this alleged injury.  The Full Commission finds that 

the claimant proved he sustained a compensable injury on February 6, 

2018.  The Full Commission finds that the medical treatment of record on 

and after February 6, 2018, including surgery performed by Dr. Hoit, was 

reasonably necessary in accordance with Ark. Code Ann. §11-9-508(a) 

(Repl. 2012).  The claimant proved that he remained within a healing period 

and was totally incapacitated from earning wages beginning February 6, 

2018 until June 1, 2018, when the claimant returned to work for the 

respondents.  The claimant therefore proved he was entitled to temporary 

total disability benefits from February 6, 2018 until June 1, 2018.  See Ark. 

State Hwy. Dept. v. Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981).   



PENNY - G801022 & F802107  17
  
 

 

 The claimant’s attorney is entitled to fees for legal services in 

accordance with Ark. Code Ann. §11-9-715(a) (Repl. 2012).  For prevailing 

in part on appeal, the claimant’s attorney is entitled to an additional fee of 

five hundred dollars ($500), pursuant to Ark. Code Ann. §11-9-715(b) (Repl. 

2012). 

 IT IS SO ORDERED.     

 
    ______________________________________ 
    SCOTTY DALE DOUTHIT, Chairman 
 
 
    ______________________________________ 
    CHRISTOPHER L. PALMER, Commissioner 
 
 
    ______________________________________ 
    M. SCOTT WILLHITE, Commissioner 
 


