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OPINION AND ORDER 
 
            The claimant appeals a decision of the Administrative Law 

Judge filed on July 18, 2018. The Administrative Law Judge found that (1) 

the claimant has failed to prove by a preponderance of the evidence that 

she is entitled to temporary total disability benefits from December 11, 2017 

to a date yet to be determined; (2) the claimant has failed to prove by a 

preponderance of the evidence that she is entitled to medical treatment 

recommended by Dr. Blankenship; and (3) the claimant has failed to prove 

by a preponderance of the evidence that her attorney is entitled to an 
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attorney’s fee in this matter.  After our de novo review of the entire record, 

the Full Commission finds that the claimant has proven by a preponderance 

of the evidence that she is entitled to additional medical treatment as 

recommended by Dr. Blankenship and that the claimant has failed to prove 

by a preponderance of the evidence that she is entitled to temporary total 

disability benefits starting on December 11, 2017.

            I.  HISTORY 

  The claimant worked for the respondent-employer as a 

merchandiser, stocking shelves in retail stores.  The claimant testified that 

on March 1, 2017, she was working in a Walmart store, placing a box into 

the back stock bin, when the ladder she was on shifted underneath her.  

The ladder shift caused the claimant to twist her back to prevent herself 

from falling off the ladder and to prevent her from dropping the box she was 

holding. 

  The claimant first received treatment for her compensable low 

back injury at Med Express on April 10, 2017.  The claimant was assessed 

with “strain of muscle, fascia and tendon on lower back” and prescribed 

diclofenac sodium and cyclobenzaprine.  The claimant was also placed on 

modified duty with no pulling/pushing, right side lifting less than 5 pounds 

and right carrying less than 5 pounds. 

  The claimant was next seen by Dr. Terry Clark on April 20, 

2017.  Dr. Clark diagnosed the claimant with strain of muscle, fascia and 
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tendon of lower back and sprain of left sacroiliac joint.  Dr. Clark prescribed 

Diclofenac, Robaxin, and Clonazepam and restricted the claimant’s job 

duties.  Dr. Clark also prescribed two weeks of physical therapy three times 

per week. 

  The claimant underwent a lumbar spine MRI on May 25, 

2017.  The findings and impression from the MRI were as follows: 

FINDINGS: 
Lumbar vertebral bodies are normal in height, 
morphology, alignment and MR signal.  Mild disc 
desiccation L4-L5 and to lesser extent L5-S1.  
Disc heights are preserved.  Anterior posterior 
dimensions of the osseous canal are normal.  
Conus terminates normally at L1. 
 
L1-2:  Normal. 
 
L2-3:  Normal. 
 
L3-4:  Normal. 
 
L4-5:  Mild circumferential disc bulge with 
associated facet arthropathy.  Subtle small right 
foraminal subannular fissure.  Mild bilateral 
neural foraminal stenosis without significant 
central stenosis. 
 
L5-S1:  Mild circumferential disc bulge without 
focal disc protrusion/herniation.  No significant 
central stenosis.  Borderline mild bilateral neural 
foraminal stenosis with associated moderate 
facet arthropathy. 
 
Evaluation of extra osseous structures 
unremarkable. 
 
IMPRESSION: 
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1. L4-L5:  Small right paramedian subannular 
fissure with circumferential disc bulge.  No focal 
disc herniation or significant central stenosis 
identified at any level. 
2. L4-L5, L5-S1 - mild disc bulge, bilateral neural 
foraminal stenosis and degenerative change as 
above. 
 

  The claimant began treatment with Dr. David Knox on July 5, 

2017.  Dr. Knox assessed the claimant with 1.) Chronic bilateral low back 

pain with bilateral sciatica and 2.) spondylosis of lumbar region without 

myelopathy or radiculopathy. 

  The claimant underwent a Functional Capacity Evaluation 

(hereinafter, “FCE”) on September 19, 2017.  The FCE results were 

considered inconsistent and unreliable with 33 out of 54 consistency 

measures within expected limits.  The evaluator determined that the 

claimant demonstrated the ability to work at least at the Sedentary level. 

  On September 25, 2017, Dr. Knox released the claimant at 

maximum medical improvement, noting that he would recommend that she 

close out her workers’ compensation claim “as there are no other options 

available to her”. 

  The claimant exercised her right to a one-time change of 

physician, moving her care to Dr. James Blankenship.  The claimant’s initial 

visit with Dr. Blankenship was on December 11, 2017.  The X-ray section 

noted, “The AP and Lateral radiographs demonstrate some mild rotation on 

the right-hand side.  The lateral radiograph demonstrates mild disc space 
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settling at L4-L5 with no significant pathology motion.”  Dr. Blankenship’s 

Impression was as follows: 

The patient’s general neurologic examination is 
unremarkable.  The patient’s SI joint 
examination is negative bilaterally.  The 
pyriformis exam was markedly positive.  The 
patient by report does have some annular 
fissuring. 
 
I have reviewed her MRI in its entirety.  
Unfortunately the patient had straight cuts that 
were done through the disc space, which really 
gives me no visualization of the extreme lateral 
disc space at either level.  She does have 
marked facet arthropathy at both levels.  Her 
MRI is almost six months old. 
 

Dr. Blankenship recommended: 

I have told her we have two choices.  One would 
be to restructure a conservative treatment plan 
doing some of the things that have already been 
done, which would include aggressive active 
therapy but get her in to see Dr. David Cannon 
for an [sic] LESI and if that does not afford her 
any relief, a facet injection.  I would also place 
her on some medication.  I told her the other 
option is to relook at this from the standpoint of 
whether there is possibly anything surgically that 
could or should be done and if so, get a new 
MRI and have her return to see me.  After a very 
lengthy discussion, she and I both agree that the 
best thing for us to do is to get a new and better 
MRI with better axial cuts through the disc space 
and a more recent MRI since this one is dated 
six months ago.  At present, we are not going to 
do anything except have her continue doing her 
home exercises and then return to see us with 
her new MRI. 
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  Dr. Blankenship drafted a letter dated December 21, 2017, 

excusing the claimant from work starting on December 11, 2017. 

  The claimant underwent a lumbar spine MRI on December 27, 

2017.  The Impression from the MRI indicated: 

IMPRESSION: 
 1. Lumbosacral disc protrusion with  
  narrowing of the L5 nerve root in  
  the neural exit foramina and  
  proximal S1 neural compression,  
  moderate in nature.  Marked facet 
  arthropathy is noted. 
 2.  Marked facet arthropathy is noted 
  at L4-L5 with moderate bilateral  
  lateral recess stenosis and  
  foraminal stenosis. 
 

  The claimant returned to Dr. Blankenship on February 28, 

2018.  During this visit, Dr. Blankenship noted a plan to refer the claimant to 

Dr. David Cannon for bilateral L4-L5 and L5-S1 facet injections.  If these 

injections, did not accord the claimant relief, Dr. Blankenship planned to 

assess whether surgical intervention will help the claimant. 

  In a letter dated March 21, 2018, Dr. Knox stated, 

“Concerning a change in my previous recommendations, I do not see 

anything in Dr. Blankenship’s reports that would make me alter my previous 

recommendations.  I continue to believe there is a significant element of 

symptom magnification and that there are no treatment options available 

that would afford any significant benefit to her care.” 
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       A pre-hearing order was filed on February 21, 2018.  The 

claimant’s contentions were that “A. The claimant contends that as a result 

of exercising her one time right to change physicians, she was evaluated by 

Dr. James Blankenship and he has opined that she is unable to work as of 

December 11, 2017.  The claimant contends that she is entitled to 

temporary total disability benefits from that date until a date yet to be 

determined.  B. The claimant contends that the respondents have 

controverted the claimant’s entitlement to any temporary disability benefits 

not previously paid.”  The respondents’ contentions were as follows:  

Respondents contend they accepted Claimant’s 
back injury as compensable and provided 
appropriate benefits.  Claimant was treated at 
Med Express, then with Dr. Clark at 
Occupational Medicine.  An MRI was ordered 
an[d] Claimant was referred to Dr. Luke Knox.  
Dr. Knox ordered an FCE which was performed 
September 19, 2017.  The FCE was unreliable 
and inconsistent with 33 of 54 consistency 
measures within expected limits.  Dr. Knox 
released the Claimant September 25, 2017 at 
MMI. 
 
The claimant requested and received a change 
of physicians to Dr. James Blankenship.  Dr. 
Blankenship first saw the Claimant on December 
11, 2017.  Claimant’s physical examination 
related to her lumbar spine revealed no 
objective findings.  Dr. Blankenship 
recommended a new MRI.  The previous MRI 
revealed disc bulges at L4-5 and L[5]-S1.  The 
claimant had two prior work related injuries 
involving her back, one with the Van Buren 
School System and one with Mondelez. 
 



MOSELEY-G702756    8 

Dr. Blankenship on December 21, 2017 
authored a To Whom It May Concern note 
taking the Claimant off work beginning 
December 11, 2017, some ten days earlier than 
the note. 
 
Respondents deny that Claimant is entitled to 
additional temporary total disability benefits 
based upon the information available at this 
time. 
 

  The parties agreed to litigate the following: 

1.  Whether Claimant is entitled to temporary 
 total disability benefits from December 
 11, 2017 to a date yet to be determined; 
 
2.  Additional medical treatment 
 recommended by Dr. Blankenship; and 
 
3.  Whether claimant’s attorney is entitled to 
 an attorney’s fee. 
  

 After a hearing, an Administrative Law Judge filed an opinion 

on July 18, 2018. The Administrative Law Judge found that (1) the claimant 

has failed to prove by a preponderance of the evidence that she is entitled 

to temporary total disability benefits from December 11, 2017 to a date yet 

to be determined; (2) the claimant has failed to prove by a preponderance 

of the evidence that she is entitled to medical treatment recommended by 

Dr. Blankenship; and (3) the claimant has failed to prove by a 

preponderance of the evidence that her attorney is entitled to an attorney’s 

fee in this matter.  The claimant appeals these findings to the Full 

Commission. 
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 II.  ADJUDICATION 

       A.  Additional Medical Benefits 

  An employer shall promptly provide for an injured employee 

such medical treatment as may be reasonably necessary in connection with 

the injury received by the employee.  Ark. Code Ann. §11-9-508(a).  The 

claimant bears the burden of proving that she is entitled to additional 

medical treatment.  Dalton v. Allen Eng’g Co., 66 Ark. App. 201, 989 

S.W.2d 543 (1999).  What constitutes reasonably necessary medical 

treatment is a question of fact for the Commission.  Wright Contracting Co. 

v. Randall, 12 Ark. App. 358, 676 S.W.2d 750 (1984). 

  After ordering and reviewing the December 27, 2017 lumbar 

spine MRI, the claimant’s treating physician, Dr. James Blankenship, has 

recommended that the claimant undergo bilateral L4-L5 and L5-S1 facet 

injections.  Dr. Blankenship believes this treatment is reasonable and 

necessary and will provide the claimant some relief from the pain 

associated with her injury.   

  When medical opinions conflict, the Commission may resolve 

the conflict based on the record as a whole and reach the result consistent 

with reason, justice and common sense.  Barksdale Lumber v. McAnally, 

262 Ark. 379, 557 S.W.2d 868 (1977).  A physician’s special qualifications 

and whether a physician rendering an opinion ever actually examined the 

claimant are factors to consider in determining weight and credibility.  Id. 
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  Dr. Knox opined that there are no treatment options available 

that would afford any significant benefit to the claimant’s care.  However, 

Dr. Blankenship explained that the MRI relied upon by Dr. Knox “had 

straight cuts that were done through the disc space, which really gives me 

no visualization of the extreme lateral disc space at either level”.  Based on 

the inadequacy of the initial MRI, Dr. Blankenship ordered a new MRI that 

he referred to in determining that additional treatment was reasonable and 

necessary.  Dr. Knox admitted in his medical record that he was “unable to 

compare the actual MRI scan from last May of 2017” to the new MRI taken 

on December 27, 2017.  Dr. Knox noted, “I suspect that there is no 

significant change between the two MRI scans”; however, the December 

27, 2017 MRI did show more significant abnormalities than the initial MRI, 

including a disc protrusion with S1 neural compression.  Thus, Dr. Knox’s 

opinion was made based on incomplete and outdated information.  

Therefore, we accord the opinion of Dr. Blankenship more weight than that 

of Dr. Knox and find that the facet injections he has recommended are 

reasonable and necessary. 

  B.  Temporary Total Disability Benefits 

  Temporary total disability for unscheduled injuries is that 

period within the healing period in which claimant suffers a total incapacity 

to earn wages.  Ark. State Highway & Transportation Dept. v. Breshears, 

272 Ark. 244, 613 S.W.2d 392 (1981).  The healing period ends when the 
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underlying condition causing the disability has become stable and nothing 

further in the way of treatment will improve that condition.  Mad Butcher, 

Inc. v. Parker, 4 Ark. App. 124, 628 S.W.2d 582 (1982). The healing period 

has not ended so long as treatment is administered for the healing and 

alleviation of the condition. Breshears, supra; J.A. Riggs Tractor Co. v. 

Etzkorn, 30 Ark. App. 200, 785 S.W.2d 51 (1990).  

  The claimant sustained an unscheduled compensable injury 

on March 1, 2017.  Dr. Knox noted that the claimant had reached maximum 

medical improvement on September 25, 2017.  The claimant underwent a 

FCE on September 19, 2017 that placed her in the Sedentary category of 

work.  Although Dr. Blankenship excused the claimant from work effective 

December 11, 2017, he did not state a basis for doing so.  It is unclear from 

this letter that the claimant is unable to perform employment duties of any 

kind.  In light of the FCE findings and the vagueness of Dr. Blankenship’s 

letter, we cannot say that the claimant has established that she suffers a 

total incapacity to earn wages.  Therefore, we find that the claimant has 

failed to prove by a preponderance of the evidence that she is entitled to 

temporary total disability benefits beginning on December 11, 2017, and 

that her attorney is entitled to any attorney’s fees that would be payable as 

result of those benefits. 

 III. Conclusion  
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  Based on our de novo review of the entire record, the Full 

Commission finds that the claimant has proven by a preponderance of the 

evidence that she is entitled to additional medical treatment in the form of 

facet injections as recommended by Dr. Blankenship.  For prevailing on 

appeal to the Full Commission, the claimant’s attorney is entitled to an 

additional fee of five hundred dollars ($500), pursuant to Ark. Code Ann. 

§11-9-715(b) (Repl. 2012). 

 IT IS SO ORDERED. 

 
 

SCOTTY DALE DOUTHIT, Chairman 
         
 
 
     
    M. SCOTT WILLHITE, Commissioner 
 
 
 
Commissioner Palmer concurs in part and dissents in part.   

 

CONCURRING AND DISSENTING OPINION 

I respectfully concur with the majority finding that the claimant 

has failed to prove entitlement to temporary total disability benefits from 

December 11, 2017, to a date yet to be determined.  I dissent, however, 

from the finding that the claimant has proven entitlement to additional 

medical treatment as recommended by Dr. Blankenship. 
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An MRI of the claimant’s lumbar spine was taken on May 25, 

2017.  According to Dr. Knox, this study showed a lumbosacral disc 

protrusion with narrowing of the L5 nerve root in the neural exit foramina, 

and proximal S1 neural compression - - moderate in nature. Marked facet 

arthropathy was noted at this level, as well.  Further, marked facet 

arthropathy was noted at L4-L5 with moderate bilateral recess stenosis and 

foraminal stenosis.  Multilevel facet arthropathy was also seen.  Upon 

physical examination of the claimant, Dr. Knox suspected a “significant 

component of symptom magnification” due primarily to positive Waddell’s 

signs.  Therefore, he recommended the claimant finish her course of 

physical therapy then undergo a functional capacity examination.  The 

claimant’s functional capacity examination results demonstrated that she 

had given an unreliable effort.  This evaluation revealed that, at the very 

least, the claimant could work a sedentary job. 

On September 25, 2017, Dr. Knox found that claimant had 

reached maximum medical improvement for her compensable lumbar 

strain.  In conclusion of his treatment of the claimant, Dr. Knox noted that 

the claimant had two previous workers’ compensation injuries which he 

suspected were related to her current back pain issues.  Dr. Knox released 

the claimant from his care and recommended she pursue sedentary 

employment.  Dr. Knox found that no further treatment was necessary.  
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Thereafter, the claimant exercised her one-time change of 

physician to Dr. Blankenship, who ordered a repeat lumbar MRI.  Dr. 

Blankenship found fault with the claimant’s first MRI study, stating: 

“Unfortunately, the patient had straight cuts that were done through disc 

space, which really gives me no visualization of the extreme lateral disc 

space at either level.  She does have marked facet arthropathy at both 

levels.”   

A new MRI study of the claimant’s lumbar spine was taken on 

December 21, 2017.  According to Dr. Blankenship, the results of this study 

revealed mild disc changes at L4-L5 with marked facet arthropathy.  

Further, the claimant had some foraminal narrowing on the left-hand side 

with a small lateral disc protrusion on the left with marked athropathy.  Dr. 

Blankenship referred the claimant to Dr. Cannon for lumbar injections.  

In finding that additional medical treatment is reasonable and 

necessary, the majority relies on Dr. Knox’s note indicating that, although 

he was unable to compare the two MRI studies, he suspected no 

“significant change” between the two scans.  Stating that the claimant’s 

December 27, 2017, MRI showed more significant abnormalities than her 

initial MRI, including a disc protrusion with S1 neural compression, the 

majority opined that Dr. Knox’s opinion was based on “incomplete and 

outdated information.”  Therefore, the majority assigned more weight to the 
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opinion of Dr. Blankenship than to the opinion of Dr. Knox concerning the 

claimant’s continued need for treatment.   

While the radiologists’ reading of the claimant’s two MRIs may 

have been worded differently, both Drs. Knox and Blankenship interpreted 

the findings from these studies as being relatively the same: 1) Marked 

facet arhtropathy at L4-L5 with mild disc changes at that level; 2) a small 

lateral disc protrusion at L5 on the left with marked athropathy, and; 3) 

some foraminal narrowing on the left side.  A review of Dr. Knox’s 

interpretation of the claimant’s first MRI study, however, shows that it was 

even more detailed and descriptive than Dr. Blankenship’s.  Clearly, both 

MRI studies showed a small disc protrusion in the claimant’s lumbar spine 

with S1 neural compression.  Clearly, the claimant demonstrated symptom 

magnification upon physical examination by Dr. Knox, and she produced 

unreliable results during her functional capacity evaluation.  While these are 

subjective factors, the results of her MRI studies are not. These two MRI 

studies are consistent in that they each show the claimant’s lumbar spine 

was riddled with degenerative disease at the time of her March 2017 back 

strain, and that this injury did not worsen during the six month span of time 

between the two scans.  Therefore, I dissent from the majority finding that 

the claimant is entitled to additional medical treatment for her compensable 

back injury in that she has failed to prove that this proposed treatment is 

reasonable necessary for or causally related to that injury. 



MOSELEY-G702756    16 

 

                                                 ___________________________________                                                                                                                                                              
                                                 CHRISTOPHER L. PALMER, Commissioner 


