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OPINION AND ORDER

Claimant appeals from a decision of the Administrative Law

Judge filed August 2, 2018.

The Administrative Law Judge entered the following findings

of fact and conclusions of law: 

1. The Arkansas Workers’ Compensation Commission
has jurisdiction of this claim.

2. The proposed stipulations set forth above are hereby
accepted as fact.

3. The claimant has failed to prove by a preponderance of the
evidence that she suffered a compensable injury to her left
foot on May 19, 2017.
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We have carefully conducted a de novo review of the entire

record herein and it is our opinion that the Administrative Law Judge's

decision is supported by a preponderance of the credible evidence,

correctly applies the law, and should be affirmed. Specifically, we find from

a preponderance of the evidence that the findings of fact made by the

Administrative Law Judge are correct and they are, therefore, adopted by

the Full Commission.

Thus, we affirm and adopt the decision of the Administrative

Law Judge, including all findings and conclusions therein, as the decision of

the Full Commission on appeal.

IT IS SO ORDERED.

                                                                          
SCOTTY DALE DOUTHIT, Chairman

                                                                          
CHRISTOPHER L. PALMER, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the record in this claim, I dissent

from the majority opinion, finding that the claimant has failed to prove by a

preponderance of the evidence that she suffered a compensable injury to
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her left foot on May 19, 2017.

Factual and Medical Background

The claimant, now 48 years old, worked for the respondent-

employer as a cashier/stocker.  The claimant testified that the May

19, 2017 accident occurred in the following manner:

Q And during the week of May 19, 2017, did
you start having some health issues?

A Yes, sir.

Q What happened?

A I noticed that when I had gotten up, I
went into the office at the end of one of
my shifts that night with the lead person
and I had stood up and I almost couldn’t
put no pressure on my left foot.  So, I
mean, it was just an instant like a knife
jab in the bottom of my foot.

The claimant was first seen by Amanda English, APN on May

19, 2017.  The record from that visit noted that the claimant complained of

severe left heel pain.  X-rays were taken and the claimant was prescribed

meloxicam.  Medical records from a May 31, 2017 visit to Mercy Hospital

noted that x-rays taken at the claimant’s “PCP office” show spurs.

The claimant visited Dr. Mark Dotson, a podiatrist, on June 29,

2017.  Dr. Dotson diagnosed the claimant with plantar fasciitis.  The plan
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 section on the medical records from this visit noted:

At this point her x-rays were reviewed.  At this
time we are going to get her off work for the next
three weeks, offload the foot with an Ace
bandage and a 3D walker boot, put her on a
Medrol Dosepak and then Duexis.  I am going to
give her the list of over-the-counter orthotics and
I want her to purchase a good pair and we will
see her in three weeks.  In three weeks if she is
not showing much improvement I am going to
recommend a steroid injection and will her [sic]
her in the boot for a total of six weeks.

Her x-rays today, AP, lateral and obliques of the
left foot are demonstrating an anterior calcaneal
spur.

The claimant returned to Dr. Dotson on July 28, 2017 for a

follow-up visit.  Dr. Dotson determined that he would keep the claimant

immobilized for an additional three weeks, kept her off work and prescribed

Indocin.  The claimant underwent an instep plantar fasciotomy on October

19, 2017. 

Dr. Dotson drafted an opinion letter dated December 7, 2017, in

which he opined the following:

Earlene Moore was seen in my clinic on
12/7/2017.  She is 6 weeks post op from platar
[sic] fasciotomy, patient is still having discomfort
and is [sic] now more [A]chilies tendon
symptoms.  My medical opinion is that her foot
problems has [sic] stemmed from her job which
has required long hours of standing on hard
concrete.  She needs to be restricted from
standing on concrete for long periods of time.
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Opinion

In order to prove a compensable injury as a result of a specific

incident which is identifiable by time and place of occurrence, the claimant

must establish by a preponderance of the evidence: (1) an injury arising out

of and in the course of employment; (2) that the injury caused internal or

external harm to the body which required medical services or resulted in

disability or death; (3) medical evidence supported by objective findings, as

defined in Ark. Code Ann. § 11-9-102(16), establishing the injury; and (4)

that the injury was caused by a specific incident and identifiable by time

and place of occurrence.  Ark. Code Ann. § 11-9-102(4)(A)(i)(Repl. 2002). 

Should the claimant fail to establish by a preponderance of the evidence

any of the requirements for establishing the compensability of the claim,

compensation must be denied.  Mickel v. Engineering Speciality Plastics,

56 Ark. App. 126, 938 S.W.2d 876 (1997).   

In the present matter, the claimant has satisfied the

requirements for establishing that she suffered a compensable injury to her

left foot.  The claimant sustained an injury while performing employment

services during the week of May 19, 2017.  Although the claimant was not

certain of the exact date that the work incident occurred, she provided

credible testimony that she injured her foot when she stood up after

completing a full shift of performing employment services which required
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her to stand.  The employee is not required to show the exact date that the

incident occurred.  See Fort Smith Heating & Air Co. v. Merriman, 2005 Ark.

App. LEXIS 547, 2005 WL 2093090 (Ark. Ct. App. Aug. 31, 2005).  Also,

Dr. Dotson attributed the claimant’s left foot injury to her job duties. 

The claimant sought medical treatment for her left foot injury

starting on May 19, 2017.  The claimant’s medical records note that the

claimant had a history of spurring in her left foot; however, a pre-existing

disease or infirmity does not disqualify a claim if the employment

aggravated, accelerated, or combined with the disease or infirmity to

produce the disability for which compensation is sought.  See, Nashville

Livestock Commission v. Cox, 302 Ark. 69, 787 S.W.2d 664 (1990);

Conway Convalescent Center v. Murphree, 266 Ark. 985, 585 S.W.2d 462

(Ark. App. 1979); St. Vincent Medical Center v. Brown, 53 Ark. App. 30,

917 S.W.2d 550 (1996).  The employer takes the employee as he finds

him.  Murphree, supra.  I note that prior to the workplace incident, the

claimant was able to work, had not missed work because of the spurring in

her left foot, and had not required surgery.  However, after the incident, the

claimant was no longer able to work because of the long hours of standing

that were required, and she ultimately had to undergo a surgical procedure.

 Additionally, there are objective findings of a left foot injury in the

form of an anterior calcaneal spur as revealed by x-rays.  This injury
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required medical treatment, including prescription medication, injections,

and surgery.  

Therefore, based on the aforementioned, I find that the

claimant’s left foot injury is a compensable injury.

For the foregoing reasons, I must dissent from the majority

opinion.

    
_______________________________

             PHILIP A. HOOD, Commissioner


