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OPINION AND ORDER 

 Claimant appeals an opinion and order of the Administrative Law 

Judge filed August 1, 2018. In said order, the Administrative Law Judge 

made the following findings of fact and conclusions of law: 

1. The stipulations agreed to by the parties at a pre-
hearing conference conducted on March 28, 2018 and 
contained in a pre-hearing order filed that same date 
are hereby accepted as fact. 

2. Claimant has failed to meet her burden of proving by a 
preponderance of the evidence that she suffered a 
compensable hernia while employed by respondent. 
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 We have carefully conducted a de novo review of the entire record 

herein and it is our opinion that the Administrative Law Judge's decision is 

supported by a preponderance of the credible evidence, correctly applies 

the law, and should be affirmed. Specifically, we find from a preponderance 

of the evidence that the findings of fact made by the Administrative Law 

Judge are correct and they are, therefore, adopted by the Full Commission.  

 Therefore we affirm and adopt the August 1, 2018 decision of the 

Administrative Law Judge, including all findings and conclusions therein, as 

the decision of the Full Commission on appeal.  

 IT IS SO ORDERED. 

    ___________________________________ 
    SCOTTY DALE DOUTHIT, Chairman 
 
 
    ___________________________________ 
    CHRISTOPHER L. PALMER, Commissioner 
 
 

Commissioner Hood dissents. 
 
 

DISSENTING OPINION 
 
  After my de novo review of the record in this claim, I dissent 

from the majority opinion, finding that the claimant has failed to meet her 

burden of proving by a preponderance of the evidence that she suffered a 

compensable hernia while employed by respondent.  
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FACTS AND MEDICAL BACKGROUND 

  The claimant, now 52 years old, worked for the respondent-

employer as a lead person in the packing department.  The claimant 

contends that she sustained a compensable injury in the form of a hernia.  

The claimant testified that on March 30, 2016, she suffered a workplace 

injury in the following manner: 

Q  Okay. Tell us about on the day that you have 
alleged your injury occurred, March 30th 2016.  
Do you remember moving a pallet on that 
particular day? 
 
A  Yes. 
 
Q  Tell us about that. 
 
A  We had been moving stuff around on the floor 
and then they still didn’t have the equipment 
fixed in the back, so I was moving pallets off the 
floor that were loaded; that were ready to be 
shipped out.  And I just -- you had to shove the 
pallet jack under there and raise it up and that 
[sic] and get it going.  Once you get it going, 
you’ve got to stop it to make the corner and then 
you have to pull on it again. 
 
Q  So you had to make a corner turn? 
 
A  Yes. 
 
Q  How did you make the turn? 
 
A  You put your body weight into it and stop the 
pallet and then you have to maneuver it to get it 
to go. 
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Q  After you stopped and made the turn, then 
you have to start moving again and pulling on it? 
 
A  Right.  Well, I made the second turn and then 
I was pulling on the pallet and that is when I felt 
like a -- I don’t know, like a pull.  I just stopped. 
 

The claimant testified further that when the injury occurred she 

stopped to catch her breath, taking a few minutes to recover enough to go 

and report the injury.  According to the claimant, she went to her supervisor, 

Gary Melson, and informed him that she was injured.  Melson sent the 

claimant to the plant nurse, Kathy Ahrens.  The claimant stated that she told 

Ahrens that she hurt her stomach pulling a pallet.  Ahrens treated the 

claimant with hot compresses and Ibuprofen.  The claimant completed her 

shift on March 30, 2016, but she confined her work to paperwork and 

computer work.  That night at home, the claimant began feeling a “lump 

inside the bellybutton area on the right side.”  The following day, the 

claimant complained to Ahrens of stomach pain and asked to see a doctor, 

but instead was given hot packs and Ibuprofen.  The claimant’s pain 

continued and progressed into a “zapping” pain.   

  The claimant testified that on Monday, April 4, 2016, she 

asked Ahrens to send her to the doctor but was told that she could not be 

seen by the company doctor because too much time had passed since the 

accident.  The claimant went to her primary care physician, Dr. Joseph 
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Dunaway, on April 5, 2016.  Dr. Dunaway diagnosed the claimant with 

“unspecified abdominal pain” and prescribed Naprosyn.   

  The claimant was eventually referred to Dr. Kate Gazenko, 

who diagnosed the claimant with an “umbilical hernia and possible LLQ 

hernia” on May 10, 2016.  The claimant underwent an “umbilical hernia 

repair with mesh”.  The claimant underwent a second procedure to remove 

some sutures on July 25, 2016.  Despite these surgical procedures, the 

claimant continued to experience abdominal pain.  Dr. Gazenko prescribed 

physical therapy and, if physical therapy was not successful, recommended 

a third procedure to remove the mesh and “have a primary closure with 

slowly absorbable sutures”.  At the time of the hearing, the claimant has 

declined the third procedure. 

  At the hearing, the respondents called three witnesses who 

are employed by the respondent-employer.  Kathy Ahrens, the plant nurse, 

testified that the claimant informed her that she injured herself at home 

while assisting her husband with home repairs.  Gary Melson, claimant’s 

former supervisor, testified that, although the claimant complained that her 

stomach was hurting, she did not tell him that she injured herself at work.  

Steve Ritcheson, the Human Resources Manager, testified that the 

claimant’s short-term disability benefits were a company benefit paid 100% 

by the employer. 
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OPINION 
 
Ark. Code Ann. § 11-9-523(a)(Repl. 2002) provides: 

 
 (1) That the occurrence of the hernia immediately 

followed as the result of sudden effort, severe 
strain, or the application of force directly to the 
abdominal wall; 
 

(2) that there was severe pain in the hernial region; 
 

(3) that the pain caused the employee to cease 
work immediately; 
 

(4) that notice of the occurrence was given to the 
employer within forty-eight (48) hours thereafter; 
and, 

 
(5) that the physical distress following the 

occurrence of the hernia was such as to require 
the attendance of a licensed physician within 
seventy-two (72) hours after the occurrence.  
    

    The claimant has satisfied the requirements of Section 523 (a).  

The claimant testified that she injured herself while using a hand-operated 

pallet jack to lift and move a pallet containing 49 boxes, each weighing 

between 70 and 80 pounds.  The claimant described in detail the pulling 

and pushing required to maneuver the pallet jack.  This type of pushing and 

pulling is clearly the kind of severe strain denoted in the statute.   

    The claimant also suffered severe pain in the hernial region that 

caused the claimant to cease work immediately.  The claimant explained 

that the pain felt like a bee sting and was of such severity that it required 

her to stop working and catch her breath for a few minutes. 
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    Also, the claimant gave notice of the occurrence to the employer 

within forty-eight hours.  The claimant informed her supervisor immediately 

after the accident occurred.  Finally, a small bulge in the claimant’s navel 

developed the same day of the incident.  This clearly satisfies the 

requirement that the attendance of a licensed physician be required within 

seventy-two hours after the occurrence.        

    I am not unmindful of the testimony of Ahrens and Melson; 

however, I find that their testimony was not credible.  I first note that both of 

these individuals are current employees of the respondent-employer.  A 

party’s testimony is never considered uncontroverted.  See Patterson v. 

Frito Lay, Inc., 66 Ark. App. 159, 992 S.W.2d 130 (1999).  Ahrens gave 

contradictory testimony regarding her knowledge of the claimant’s injury.  

Initially, Ahrens testified that she was not aware that the claimant injured 

her stomach until after she had been seen by her physician.  However, 

when asked, “You said you treated her with some medications and some 

hot packs.  Do you remember that?”, Ahrens admitted that the claimant had 

come in to receive treatment, complaining about an injury she had 

sustained at home.  Additionally, Melson testified that he sent the claimant 

to Ahrens because she complained that her stomach was hurting.  

    Regarding Melson’s testimony, it was clear that he did not recall 

the specifics of the claimant’s injury.  Melson testified that the claimant 
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complained to him that “her belly was hurting and she wanted to go to the 

nurse”; however, Melson did not recall the claimant stating that she was 

injured on the job.   

    Therefore, based on the aforementioned, I find that the claimant 

suffered a compensable injury in the form of a hernia. 

    For the foregoing reasons, I must dissent from the majority 

opinion. 

 
 
    ___________________________________ 
    PHILIP A. HOOD, Commissioner 
 


