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Upon review before the FULL COMMISSION in Little Rock, Pulaski County, 
Arkansas. 
 
Claimant represented by the HONORABLE MICHAEL L. ELLIG, Attorney at 
Law, Fort Smith, Arkansas. 
 
Respondents represented by the HONORABLE DOUGLAS M. CARSON, 
Attorney at Law, Fort Smith, Arkansas. 
 
 
Decision of Administrative Law Judge:  Affirmed and Adopted. 
 
 OPINION AND ORDER 

 Respondents appeal an opinion and order of the Administrative Law 

Judge filed July 27, 2018.  In said order, the Administrative Law Judge 

made the following findings of fact and conclusions of law: 

1. The Arkansas Workers’ Compensation Commission 
has jurisdiction of this claim. 

2. The proposed stipulations set forth above are hereby 
accepted as fact. 

3. The claimant has proven that she is entitled to 
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temporary total disability from October 13, 2017 until 
March 7, 2018. 

4. The claimant’s attorney is entitled to a fee in this 
matter. 

 
 We have carefully conducted a de novo review of the entire record 

herein and it is our opinion that the Administrative Law Judge's July 27, 

2018, decision is supported by a preponderance of the credible evidence, 

correctly applies the law, and should be affirmed.  Specifically, we find from 

a preponderance of the evidence that the findings made by the 

Administrative Law Judge are correct and they are, therefore, adopted by 

the Full Commission.  

 We therefore affirm the decision of the Administrative Law Judge, 

including all findings of fact and conclusions of law therein, and adopt the 

opinion as the decision of the Full Commission on appeal. 

 All accrued benefits shall be paid in a lump sum without discount and 

with interest thereon at the lawful rate from the date of the Administrative 

Law Judge's decision in accordance with Ark. Code Ann. § 11-9-809 (Repl. 

2012). 

 For prevailing on appeal to the Full Commission, the claimant’s 

attorney is entitled to an additional fee of five hundred dollars ($500), 

pursuant to Ark. Code Ann. §11-9-715(b)(Repl. 2012). 
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  IT IS SO ORDERED. 

 

    ___________________________________ 
    SCOTTY DALE DOUTHIT, Chairman 
 
 
    ___________________________________ 
    M. SCOTT WILLHITE, Commissioner 
 

 
Commissioner Palmer dissents. 
 
  DISSENTING OPINION 
 

The claimant was a meter reader for the City of Fort Smith.  

As such, the claimant spent her work-day walking, bending, and squatting.  

The claimant sustained a compensable injury on June 20, 2017, when she 

stepped in a hole and suffered a left-hip labrum tear.  The respondent 

accepted the accident and some benefits were paid.   

The claimant initially received treatment from Drs. Holder and 

Clark at the Cooper Clinic.  The claimant was seen approximately six times 

by these physicians and attended approximately six physical therapy 

sessions before being referred to Dr. Sites. The claimant treated with Dr. 

Sites from September 21 through October 26, 2017.  The claimant received 

an injection in her hip from Dr. Sites, which she claimed was ineffective in 

alleviating her symptoms.   

The claimant began treating with Dr. Tucker on December 12, 
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2017.  Dr. Tucker placed the claimant on light duty with a lifting restriction of 

20 pounds and no prolonged walking or sitting.  Dr. Tucker administered a 

repeat left hip injection, which reportedly helped relieve the claimant’s 

symptoms.  Dr. Tucker discharged the claimant from his care and released 

her to full duty on March 7, 2018.   

The claimant testified that she did not work at all from 

October 13, 2017 through March 6, 2019.  The claimant asserted that she 

was unable to perform her restricted job duties during that time due to the 

excessive amount of walking required.  

The claimant was terminated from her employment with the 

City on October 13, 2017, for consistently poor job performance.  According 

to the claimant’s supervisor at that time, Danny Kelley, the claimant had 

ongoing “accuracy issues” which she either failed or refused to address.  

The record demonstrates that the claimant was counseled on numerous 

occasions concerning her deficiencies prior to her termination.  The 

claimant’s termination letter reflects that she was terminated for failure to 

comply with Rules and regulations set forth in the City of Fort Smith Human 

Resources Personnel Policy: Section III, Sub-Section(s) H-1: 

Insubordination: Refusal or failure to perform work as assigned. H-13: 

Deliberate limitation of work activity.  The letter continues: 

On or about 7/20 & 21/2007, Trina Kaylor was 
working in the capacity of a Meter Reader in the 
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Water System Metering Section and was 
assigned to read route #0048B with re-reads 
that followed the next day. On 8/8/2017, Trina 
was assigned to do re-reads for route #0048B. 
In both instances she failed to gather the 
information from assigned customer’s meters on 
the route. Trina has been given instruction on 
what the special requirements are to 
successfully read meters on the route. Trina has 
been given instruction on what the special 
requirement are to successfully read meters for 
the Industrial Customers and the requirements 
are noted on the customer’s account (Long 
pants, long sleeves, hard hat and steel toe 
shoes). The meter reader vehicles have long 
clothing and hard hats in them for these types of 
facilities. Trina’s own documentation that she 
was not wearing the proper clothing to enter the 
industrial facility in on the re-read documents for 
the above duties. 
 
Prior to this instance, Trina has received written 
counseling statements: 
 

On 3/16/2017, received written 
counseling statement to determine 
if her level of performance is at 
acceptable level or if more training 
is needed. 

 
On 7/27/2017, received verbal 
counseling for skipping meter 
reads and creating re-reads, which 
creates excessive work for the 
metering section employees. 
 

These actions have caused excessive work and 
shows bad job performance due to failure to 
following instructions and performing work 
assigned. The position of a meter reader is vital 
to the overall operation of this department and 
other departments to maintain records and 
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submit accurate billing for our customers. 
 
Due to the continued failure to follow instructions 
and complete work assignments, Trina’s 
employment with the City of Fort Smith is 
terminated effective immediately.  
 
All agreed that the claimant’s work issues pre-dated her 

compensable injury and were, thus, unrelated.  Mr. Tucker’s testimony was 

supported by the credible testimony of water systems manager, Del 

Deaton, who actually rode with the claimant and observed her work ethic.  

Deaton recommended termination.  

The claimant suffered a scheduled injury.  In order to be 

entitled to temporary total disability compensation for a scheduled injury, 

the employee must prove: (1) that she remains within her healing period; 

and (2) that she has not returned to work.  Wheeler Construction Co. v. 

Armstrong, 73 Ark. App. 146, 41 S.W.3d 822 (2001).  Since the claimant=s 

injury is a scheduled injury, temporary total disability benefits are only 

appropriate when she proves by a preponderance of the evidence that she 

has not returned to work because she remained in her healing period.  

Fendley v. Pea Ridge School District, 97 Ark. App. 214, 245 S.W.3d 676 

(December 20, 2006). See also, Ark. Code Ann. '11-9-521(a)(Repl. 2002); 

Wheeler, supra.  

In Fendley v. Pea Ridge School District, supra, the Court 

agreed with the Commission=s analysis that a claim for temporary total 
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disability for a scheduled injury cannot be considered in a vacuum and 

stated that Athe employee=s failure to return to work must be causally 

related to the injury...@ 

In the context of a workers’ compensation claim, a termination 

of employment amounts to a refusal to return an employee to work unless 

the employee is terminated for reasonable cause associated with the work.  

Ballesteros v. Tyson Poultry, Inc., 2009 Ark. App. 349, 308 S.W.3d 639 

(2009).  Further, if any injured employee refuses employment suitable to his 

capacity offered to or procured for him, he shall not be entitled to any 

compensation during the continuance of the refusal unless in the opinion of 

the Workers’ Compensation Commission, the refusal is justifiable.  Ark. 

Code Ann. §11-9-526. 

The majority, by adopting the administrative law judge 

opinion, determined that the claimant proved entitlement to temporary total 

disability benefits from the date of her termination, October 13, 2017, 

through the date of her full medical release, March 7, 2018.  This finding 

was based upon the supposition that it was the respondent-city’s 

prerogative to terminate the claimant’s employment, with the claimant 

having no voice in the matter.  See, Tyson Poultry, Inc. v. Narvaiz, 2010 

Ark. App. 842.  In so doing finding, the majority has clearly oversimplified 

the issue at hand.  More specifically, according to the majority’s adopted 
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opinion, “the respondent’s employee handbook definition of insubordination 

does not conform to the common understanding of the term,” and “[t]he 

claimant’s inability to become accurate at meter reading, based on the facts 

set forth in the record, does not constitute misconduct.”  (Emphasis mine.)  

In reviewing those sections of the City’s employee handbook relevant to 

misconduct and insubordination, however, and considering the detailed 

facts surrounding the specifics of the claimant’s termination, it is evident 

that that the majority has done little else than issued an advisory opinion 

with regard to the claimant’s termination.  For us to adopt this opinion, 

therefore, calls for speculation and conjecture, which do not take the place 

of proof. See, Dena Constr. Co., et al v. Herndon, 264 Ark. 791, 575 

S.W.2d 155 (1979). 

In Ballesteros v. Tyson Poultry, Inc., supra, temporary total 

disability benefits were denied an employee who was terminated for 

falsifying prescription medication information.  Ballesteros’s actions led to 

an inability on Tyson’s part to plan for labor requirements, which often left 

other employees overburdened with Ballesteros’s duties.  Here, as in 

Ballesteros, the claimant’s consistent sub-standard job performance made it 

impossible for the City to plan for labor requirements, which often resulted 

in an extra burden on the claimant’s co-workers.  Further, the claimant was 

provided remediation on numerous occasions; each time promising job 
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performance improvement, and each time failing to follow-through with that 

promise.  Both Mr. Kelley and Mr. Deaton, whose testimony I find credible, 

observed the claimant acting in ways that suggested self-limiting behavior, 

malingering, and symptom magnification.  Even the claimant agreed that 

her employer’s concerns regarding her work performance were legitimate.  

It is reasonable, therefore, to conclude that this type of repeated behavior 

from the claimant represented a willful disregard of the employer’s interests 

and of the standards of behavior that the employer had a right to expect of 

its employees.  Ballesteros v. Tyson Poultry, Inc., supra.  As previously 

stated, the claimant presented no proof that this behavior was not 

intentional on her part.  At the very least, her inability to point a hand-held 

device at a meter from the cab of a pick-up truck and take a reading calls 

her work ethic into question. 

Further, the claimant’s “mistakes” were causing tremendous 

problems for the City in other ways.  For example, one such error resulted 

in an approximate $100,000 overcharge to a large industrial consumer, 

creating enormous complications.   

Clearly, the claimant had ample opportunity to improve her 

work performance.  She was also accommodated per her restrictions so 

that she could continue to work.  Despite the claimant’s repeated promises 

to improve her work ethic, she never did.  Considering these and other 
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relevant substantive facts in this claim, the claimant was clearly fired for 

cause.  Moreover, the respondent had returned the claimant to work within 

her restrictions.  Therefore, her temporary total disability benefits were not 

“revived” upon her termination.  See, Mackey v. Cobb Vantress, Inc., 2011 

Ark. App. 88.  Finally, whether she was within her healing period was of no 

consequence because she had returned to work first.  See, Robertson v. 

Pork Group, Inc., 2011 Ark. App., 384 S.W.3d 639 (2011).  

Whether the claimant lacked the mental aptitude to learn her 

job, or she was just lazy, we may never know.  However, the facts here 

demonstrate that the issues surrounding the claimant’s inability to 

satisfactorily perform her job started well before her injury, and they 

continued until her termination.  Further, the City followed its own policy 

when terminating the claimant by giving her numerous opportunities to 

improve and sufficient warnings, both written and oral, advising her of 

potential consequences.  In addition, the City accommodated the claimant’s 

work restrictions by allowing her to only read meters accessible from a 

vehicle.  Even with these accommodations, the claimant was still unable to 

satisfactorily perform her job, placing a tremendous burden on her fellow 

workers.  Therefore, the claimant left the City with no alternative but to 

terminate her employment in order to replace her with someone who could 

or would perform the duties required of her position.    
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Based upon the above and foregoing, I dissent from the 

majority finding that the claimant proved entitlement to temporary total 

disability benefits from October 13, 2017, through March 7, 2018.  

 

    ___________________________________ 
    CHRISTOPHER L. PALMER, Commissioner 
 
 


