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OPINION AND ORDER 
 
            The claimant appeals a decision of the Administrative Law 

Judge filed on November 21, 2018. The Administrative Law Judge found 

that “the claimant failed to prove by a preponderance of the evidence that 

she was not1 performing employment services at the time of her fall on 

March 28, 2018”.  After our de novo review of the entire record, the Full 

                                                           
1 The word, “not” is a typographical error contained within the ALJ’s opinion.  
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Commission finds that the claimant has proven by a preponderance of the 

evidence that she sustained a compensable left knee injury on March 28, 

2018.

            I.  HISTORY 

  The claimant worked for the respondent-employer as a 

surgical services patient unit coordinator.  The claimant was responsible for 

the hub of the surgical suite that consisted of 32 rooms.  The claimant’s 

duties included scheduling, coordinating, and staffing the department for the 

surgical rooms on her shift. 

  The claimant’s work hours were 2:00 p.m. to 10:30 p.m., with 

two 15-minute breaks and one 30-minute lunch break.  The claimant 

clocked in when she arrived at work and clocked out when she left work.  

The claimant was only required to clock out on breaks if she left the 

building. 

  On March 28, 2018, the claimant took her lunch break at  

6:30 p.m.  According to the claimant, she took the elevator to the first floor 

to take a break away from her work station.  While on the elevator, she 

called her granddaughter.  Once she stepped off the elevator, while 

continuing to speak with her granddaughter, the claimant slipped and fell, 

injuring her left knee.  The claimant did not clock out for her lunch break 

because she did not plan on leaving the building.  The claimant testified that 

she usually remained in the building during her breaks because she was 
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subject to being called back to work in the event of emergencies or traumas 

at any given time. The claimant testified that she was still on duty because 

she could be called back.  The claimant explained, 

A   Because it’s the surgical service, there 
 are emergencies and traumas at any 
 given time.  I’m the only unit coordinator 
 on that shift.  If there is a trauma, my 
 head nurse would need to call me back, 
 so I’m in the building.  I don’t clock out. 
 
Q And when you say, if there’s a trauma -- 
 when you say the word trauma, is that -- 
 can be from an emergency outside that 
 they’re bringing in or a trauma that 
 somebody -- a current patient at the 
 hospital suddenly has had a crisis? 
 
A That is a trauma that can come from 
 anywhere at any time, mainly on the 
 outside.  It could be 10-man gunshot 
 wound.  It could be a 10-car accident.  It 
 doesn’t -- it’s a trauma, and it has to be 
 attended to immediately, so I have to be 
 immediately available even though it’s my 
 lunch break. 
 
Q And have there been occasions in the 
 past in the six years that you were doing 
 the job, where that, in fact, happened? 
 
A Yes, sir, that has happened before. 
 

  After the accident, the claimant was taken to the emergency 

room at UAMS.  The claimant was diagnosed with a closed displaced 

transverse fracture of left patella.  The claimant was admitted to the hospital 
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for “operative fixation”.  On March 29, 2018, Dr. Regis Renard performed an 

open reduction and internal fixation of left-sided patella fracture. 

  The claimant relocated to Florida and continued treatment for 

her left knee with Dr. Benjamin Miller.  The claimant initially saw Dr. Miller 

on April 20, 2018.  During this visit, Dr. Miller placed the claimant in a knee 

brace.  On June 12, 2018, Dr. Miller prescribed 12 sessions of physical 

therapy for the claimant.  According to the claimant, she was only able to 

afford to undergo two sessions of physical therapy. 

  The claimant testified that she has not returned to work since 

the March 28, 2018 accident. 

       A pre-hearing order was filed on August 8, 2018.  The 

claimant’s contentions were as follows: 

a. Claimant contends that she sustained a 
 compensable injury to her left knee during 
 the course and scope of her employment; 
 
b. Claimant contends she’s entitled to 
 temporary total disability benefits from 
 March 28, 2018 to a date yet to be 
 determined; 
 
c. Claimant contends that the medical 
 treatment that she’s had on her left knee 
 from March 28, 2018 to the present has 
 been reasonable, necessary and related 
 to her compensable injuries such that 
 Respondents should be ordered to pay 
 for same; 
 
d.  Claimant contends she’s entitled to 
 additional medical treatment; 



HINES-G802238    5 

 
e.   Claimant contends that Respondents 
 should be ordered to pay attorney’s fees 
 as provided by law. 
 

    The respondents contend that the claimant did not sustain a 

compensable work related injury on March 28, 2018.  The respondents 

contend that any injury the claimant might have sustained on March 28, 

2018 was sustained at a time when employment services were not being 

performed.  The claimant had previously arranged to retire from her job at 

U.A.M.S. on March 30, 2018. 

  In the alternative, if it is determined the claimant sustained a 

compensable injury and was entitled to any benefits, the respondents 

hereby request an offset for all benefits paid by the claimant’s group health 

carrier, all short-term disability benefits received by the claimant, all long-

term disability benefits received by the claimant, and all unemployment 

benefits received by the claimant.  

  The parties agreed to litigate the following: 

1.  Compensability of the claimant’s left knee 
 injury; 
 
2.  Medical benefits; 
 
3.  Temporary total disability from March 29, 
 2018 and continuing until a date yet to be 
 determined; and 
 
4. Attorney’s fees. 
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 After a hearing, an Administrative Law Judge filed an opinion 

on November 21, 2018.  The Administrative Law Judge found that the 

claimant failed to prove by a preponderance of the evidence that she was 

not [sic] performing employment services at the time of her fall on March 

28, 2018.  The claimant appeals this finding to the Full Commission. 

 II.  ADJUDICATION 

       A.  Compensability 

  For the claimant to establish a compensable injury as a result 

of a specific incident, the following requirements of Ark. Code Ann. §11-9-

102(4)(A)(i) (Repl. 2002), must be established: (1) proof by a 

preponderance of the evidence of an injury arising out of and in the course 

of employment; (2) proof by a preponderance of the evidence that the injury 

caused internal or external physical harm to the body which required 

medical services or resulted in disability or death; (3) medical evidence 

supported by objective findings, as defined in Ark. Code Ann. §11-9-102 

(4)(D), establishing the injury; and (4) proof by a preponderance of the 

evidence that the injury was caused by a specific incident and is identifiable 

by time and place of occurrence.  Mikel v. Engineered Specialty Plastics, 56 

Ark. App. 126, 938 S.W.2d 876 (1997).  

  It is undisputed that the claimant was involved in an accident 

on March 28, 2018 while on the premises of the respondent-employer.  As 

the result of this accident the claimant sustained an injury to her left knee.  
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This injury is supported by objective findings in the form of a closed 

displaced transverse fracture of the left patella as shown on x-rays taken on 

March 28, 2018.  Additionally, this injury required medical treatment in the 

form of an open reduction, internal fixation, and physical therapy.  At issue 

is whether the accident occurred while the claimant was performing 

employment services.  The Full Commission finds that the claimant was 

performing employment services at the time that the work accident 

occurred.  

  Employment services may be defined as an activity which 

benefits the employer.  CV’s Family Foods v. Caverly, 2009 Ark. App. 114, 

304 S.W.3d 671 (2009).  The test for whether an employee’s injuries 

resulted from work-related services is whether the injury occurred within the 

time and space boundaries of employment when the employee was 

carrying out the employer’s purpose or advancing the employer’s interest 

either directly or indirectly.  White v. Georgia-Pacific Corp., 339 Ark. 474, 6 

S.W.3d 98 (1999). 

  An injury is compensable when it is clear that the injury 

occurred during a break that was solely to benefit the employer, even if the 

break was not required.  Hudak-Lee v. Baxter County Reg’l Hosp., 2010 

Ark. App. 121, 2010 LEXIS 129.  Injuries sustained by employees who are 

“on call” during break or who are performing both employment services and 

personal services are compensable.  See Kimbell v. Ass’n. of Rehab. Indus. 
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& Bus. Companion Prop. & Cas., 366 Ark. 297, 235 S.W.3d 499 (2006) 

(employee was advancing his employer’s interest by having a conversation 

with a client of the employer when he fell during a smoke break); Ray v. 

Univ. of Ark., 66 Ark. App. 177, 990 S.W.2d 558 (1999) (claimant, who was 

injured when she slipped on salad dressing while reaching for a snack for 

personal consumption, was performing employment services when her 

employer received a benefit from appellant’s presence during her lunch 

break because the claimant was required to leave her break if a student 

needed her assistance). 

  In the case at bar, the claimant was within the time and space 

boundaries of her employment, she was paid for her time and, even though 

she was not at her designated work station, she was on the jobsite when 

she sustained her injury.  Additionally, as in Ray, supra, the claimant was 

required to leave her break and return to work if she was needed to assist 

with an emergency or if a trauma occurred. 

  The present case is analogous to Ray, supra, and Kimbell, 

supra.  The claimant testified that she was taking a break but was still on 

duty because she remained in the building.  Additionally, the claimant 

remained on call at her jobsite, clocked in and available for work.  It 

appears that one of the essential functions of the claimant’s position was to 

be on site, waiting for a trauma to occur so that she could coordinate any 

necessary surgical procedures.  The claimant testified that she was the only 
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unit coordinator on her shift and if she had been called to return to her desk 

because of an emergency or a trauma, she would have been required to do 

so.  The claimant testified further that she had been called back from her 

lunch break in the past.  Clearly, the respondent-employer derived a benefit 

from the claimant remaining in the building, immediately available to 

resume her duties.  For the aforementioned reasons, we find that the 

claimant was performing employment services. 

  Therefore, we find that the claimant has proven by a 

preponderance of the evidence that she sustained a compensable left knee 

injury. 

  B.  Temporary Total Disability Benefits 

  Ark. Code Ann. §11-9-521 provides that for scheduled 

injuries, an injured worker is entitled to temporary total benefits during the 

healing period or until the employee returns to work.  It is not necessary for 

a claimant with a scheduled injury to prove that she is totally incapacitated 

from earning wages in order to collect temporary total disability benefits.  

Fendley v. Pea Ridge Sch. Dist., 97 Ark. App. 214, 245 S.W.3d 676 (2006).  

Rather, she is entitled to temporary total disability benefits during her 

healing period or until she returns to work, whichever occurs first, 

regardless of whether she has demonstrated that she is actually 

incapacitated from earning wages.  Wheeler Const. Co. v. Armstrong, 73 

Ark. App. 146, 41 S.W.3d 822 (2001).  
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  “Healing period” means that period for healing of an injury 

resulting from an accident.  Ark. Code Ann. §11-9-102(12).  The healing 

period has not ended so long as treatment is administered for the healing 

and alleviation of the condition. J.A. Riggs Tractor Co. v. Etzkorn, 30 Ark. 

App. 200, 785 S.W.2d 51 (1990); Mad Butcher Inc. v. Parker, 4 Ark. App. 

124, 628 S.W.2d 582 (1982). 

  The Full Commission finds that the claimant is entitled to 

temporary total disability benefits.  The claimant suffered a compensable 

injury to her left knee.  The claimant underwent an open reduction and 

internal fixation of a left-sided patella fracture.    After her surgery, the 

claimant continued to receive treatment from Dr. Benjamin Miller.  At the 

claimant’s last visit with Dr. Miller, he prescribed physical therapy.  The 

claimant has been unable to complete the prescribed physical therapy 

sessions.  The claimant has not been released to return to work.  The 

claimant remains in her healing period, which began on March 29, 2018.   

  Since the medical records show that the claimant sustained a 

scheduled injury and remains in her healing period, the claimant is entitled 

to temporary total disability benefits beginning on March 29, 2018 until a 

date yet to be determined.   

  C. Offset 

  Ark. Code Ann. §11-9-411 (a)(1) reads: 
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Any benefits payable to an injured worker under 
this chapter shall be reduced in an amount equal 
to, dollar-for-dollar, the amount of benefits the 
injured worker has previously received for the 
same medical services or period of disability, 
whether those benefits were paid under a group 
health care service plan of whatever form or 
nature, a group disability policy, a group loss of 
income policy, a group accident, health, or 
accident and health policy, a self-insured 
employee health or welfare benefit plan, or a 
group hospital or medical service contract. 
 

  The claimant testified that she did not receive unemployment 

insurance benefits, short-term disability benefits, or long-term disability 

benefits.  There was no documentary or testimonial evidence in the record 

to establish the respondents’ entitlement to an offset.  Therefore, the Full 

Commission finds that the respondents are not entitled to an offset pursuant 

to Ark. Code Ann. §11-9-411. 

  III. Conclusion  

  Based on our de novo review of the entire record, the Full 

Commission finds that the claimant proved by a preponderance of the 

evidence that she sustained a compensable left knee injury; that she is 

entitled to temporary total disability benefits for a period commencing on 

March 28, 2018 and continuing until a date yet to be determined.  The 

claimant proved that the medical treatment of record was reasonably 

necessary in accordance with Ark. Code Ann. §11-9-508 (a) (Repl. 2012).  

The respondents are not entitled to an offset.  The claimant’s attorney is 
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entitled to fees for legal services in accordance with Ark. Code Ann. §11-9-

715 (a) (Repl. 2012).  For prevailing on appeal to the Full Commission, the 

claimant’s attorney is entitled to an additional fee of five hundred dollars 

($500), pursuant to Ark. Code Ann. §11-9-715(b) (Repl. 2012). 

 IT IS SO ORDERED. 

 
 

SCOTTY DALE DOUTHIT, Chairman 
 

      
            
    M. SCOTT WILLHITE, Commissioner 
 
 
Commissioner Palmer dissents. 

 

Dissenting Opinion 

I respectfully dissent from the majority opinion finding that the 

claimant proved that she was performing employment services at the time 

of her slip-and-fall accident of March 28, 2018, resulting in a compensable 

knee injury.  The fact that the claimant remained clocked in and was subject 

to be called back while on break is not alone dispositive that she was 

engaged in any work-related activity whatsoever at the time of her fall.  The 

claimant had, in fact, just taken a call from her granddaughter and was 

engaged in conversation when she stepped off of the elevator into the lobby 

of the first floor, slipped, and fell.  
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The claimant agreed that she worked in a very stressful 

environment and that her 45 minute breaks were necessary for her to 

refresh herself.  The claimant testified that she intended to get some sun, 

take a breather, walk around, and tend to personal business during her 

March 28, 2018, break.  The claimant’s primary objective was to get away 

from her work area during her 45 minute break in order to get her mind 

completely off of her work.  The claimant had turned in her resignation and 

had two remaining days to work when the incident occurred. 

Although activities to refresh or relieve oneself have 

sometimes been viewed as beneficial to the respondent, see, Collins v. 

Excel Specialty Prods., 347 Ark. 811, 819, 69 S.W.3d 14, 20 (2002), 

making injuries springing therefrom compensable, such does not apply to 

this claim.  In some cases, the Court of Appeals and the Supreme Court 

have found injuries compensable when the employee was required to stay 

on his or her employer=s premises and perform duties, if the need arose, 

during their break. See, Ray v. University of Arkansas, 66 Ark. App. 177, 

990 S.W.2d 558 (1999); Wallace v. West Fraser South, 365 Ark. 68, 225 

S.W.3d 361 (2006).  In these cases, the Courts found that the employee=s 

presence and availability advanced the employer=s interest. However, 

injuries have been found not to be compensable when the employer 

receives no benefit from the activity being performed during the break or 

when the activity is not inherently necessary for the performance of the 



HINES-G802238    14 

employee=s job, even though his or her presence or action benefits the 

employer. E.g., McKinney v. Trane Co., 84 Ark. App. 424, 429, 143 S.W.3d 

581, 585 (2004); Smith v. City of Fort Smith, 84 Ark. App. 430, 435, 143 

S.W.3d 593, 596B97 (2004). 

The claimant’s stated intention for her break on March 28, 

2018, was to refresh herself and take care of personal business.  Such was 

the case at the time of her accident.  She had just answered a phone call 

from her granddaughter and was tending to personal business.  The 

claimant was not advancing, directly or indirectly, the employer’s interest at 

the time of her accident, nor, as previously stated, did she intend to.  

Clearly under the particular facts and circumstances of this claim, the 

claimant’s actions at the time of her accident did not benefit her employer.  

More specifically, she was not performing employment services.  Therefore, 

compensability should be denied.  

 
 
 
 
                                           ____________________________________                                                                                                                                                            
                                           CHRISTOPHER L. PALMER, Commissioner 
 


