
    NOT DESIGNATED FOR PUBLICATION

BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G504197

JASON HINDMARSH,
EMPLOYEE                   CLAIMANT

GERDAU MACSTEEL,
EMPLOYER                                                                           RESPONDENT  
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OPINION FILED JANUARY 16, 2019

Upon review before the FULL COMMISSION in Little Rock, Pulaski County,
Arkansas.

Claimant represented by the HONORABLE M. JERED MEDLOCK,
Attorney at Law, Fort Smith, Arkansas.

Respondents represented by the HONORABLE JOSEPH H. PURVIS,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of  the

Administrative Law Judge filed July 16, 2018.  In said order, the

Administrative Law Judge made the following findings of fact and

conclusions of law:

1. The stipulations agreed to by the parties at a pre-
hearing conference conducted on March 28, 2018 and
contained in a pre-hearing order filed March 29, 2018
are hereby accepted as fact.

2. Claimant has met his burden of proving by a
preponderance of the evidence that medical treatment
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in the form of surgery as recommended by Dr.
Mangels is reasonable and necessary treatment for
his compensable injury.

3. Claimant has met his burden of proving by a
preponderance of the evidence that he is entitled to
temporary total disability benefits from November 15,
2017 through a date yet to be determined.

4. Respondent has controverted all unpaid indemnity
benefits.

We have carefully conducted a de novo review of the entire

record herein and it is our opinion that the Administrative Law Judge's

decision is supported by a preponderance of the credible evidence,

correctly applies the law, and should be affirmed.  Specifically, we find from

a preponderance of the evidence that the findings made by the

Administrative Law Judge are correct and they are, therefore, adopted by

the Full Commission. 

We therefore affirm and adopt the July 16, 2018, decision of

the Administrative Law Judge, including all findings of fact and conclusions

of law therein, and adopt the opinion as the decision of  the Full

Commission on appeal.

For prevailing on this appeal before the Full Commission,

claimant's attorney is hereby awarded an additional attorney's fee in the

amount of $500.00 in accordance with Ark. Code Ann. §11-9-715(b) (Repl.

2002).
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IT IS SO ORDERED.

                                                        ________________________________ 
                                                        SCOTTY DALE DOUTHIT, Chairman

  
                                                                                                                         
                                                        ________________________________
                                                        PHILIP A. HOOD, Com missioner

Commissioner Palmer dissents.

DISSENTING OPINION

I respectfully dissent from the majority opinion affirming and

adopting the administrative law judge’s findings.

The claimant requests surgery for a condition which multiple

diagnostic tests have failed to prove by exists.  The claimant suffered low-

back pain while moving inventory on April 27, 2015.  A lumbar CT scan

conducted on April 28, 2015, showed no abnormalities, thus confirming

what the claimant’s initial treating physician, Dr. Holder, had first concluded:

the claimant suffered a strain with no resultant acute pathology.  An Open

Aire MRI scan conducted on August 13, 2015, and a regular MRI of the

claimant’s lumbar spine taken on November 6, 2015, yielded the same

results: no definite lumbar spine abnormalities.  

After having presented to an occupational physician and his

own personal physician, the claimant presented to an Oklahoma

neurosurgeon, Dr. Mangels.  A third MRI study of the claimant’s lumbar
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spine was taken on September 20, 2017.  As read by the radiologist

conducting this latest MRI, Dr. Powers, the findings from this study were

unremarkable.  Agreeing, Dr. Mangels referred the claimant for a discogram

in an effort to explain the source of the claimant’s severe, subjective pain.

While level L4-L5 of the claimant’s lumbar spine was normal,

the claimant’s discogram appeared to show annular degeneration with

extravasation at L5-S1.  However, a post discogram CT refuted the second

finding, and, according to Dr. Powers, produced no evidence of posterior

annular tears at either L4-L5 or L5-S1.  Nonetheless, Dr. Mangels offered

the claimant a lumbar fusion with instrumentation at L5-S1: an

unquestionably complicated and risky procedure. 

Two neurosurgeons with a combined 80 years of experience

have both opined that the surgery proposed by Dr. Mangels is medically

unnecessary.  Further, both stated that they never used a discogram study

in their practice due to the fact that it is based partially on the claimant’s

subjective complaints of pain, rendering it unreliable.

Dr. Mangels had originally stated that if the claimant’s

discogram was normal, he would probably be at maximum medical

improvement and would have to learn to live with his pain.  The claimant’s

discogram did appear to show some abnormality at L5-S1.  Therefore, Drs.

Mangels and Revelis sent the claimant for a post-discogram CT to “Better

delineate underlying disc pathology.”  This study revealed that there was

not any underlying disc pathology.  Dr. Mangels appears to have ignored

the post discogram CT findings, which totally negate the discogram, in favor

of the discogram.  This makes no sense.  
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Because Dr. Mangels actually read the post discogram CT

scan, the administrative law judge gave greater weight to his opinion than to

the opinions of two other highly credentialed specialists concerning the

claimant’s lumbar pathology.  In doing so, however, the administrative law

judge, just as Dr. Mangels had, failed to take Dr. Powers’ findings into

consideration: that there was no pathology present in the claimant’s lumbar

spine.  Completely ignoring the fact that Dr. Powers found no evidence of

annular tears at L4-L5 or L5-S1, Dr. Mangels decided to forge ahead with

surgery anyway; surgery that he knew might not be effective and could

potentially do more harm than good.  While I do not question Dr. Mangels’

motives, I do question how reasonable minds could reach the same

conclusion.  

In view of the above and foregoing, I assign more weight to

the opinions of Drs. Cathey and Reding as supported by Dr. Powers’

diagnostic findings than I do Dr. Mangel’s opinion regarding the claimant’

need for surgery.  In fact, I find that to operate on a disc without proven

pathology is not only not reasonable and necessary, it defies logic, as well. 

Therefore, I dissent from the majority opinion awarding Dr. Mangel’s

proposed lumbar surgery.

Further, the claimant was returned to restricted duty following

his low back strain injury.  On September 20, 2017, Dr. Mangels saw no

reason why the claimant could not work.  On April 9, 2018, Dr. Cathey

opined that the claimant was at maximum medical improvement with no

permanent physical impairment as a result of his April 27, 2015, industrial

injury.  The claimant failed to prove that he ever suffered a period of time
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prior to, on, or after November 15, 2017, wherein he was unable to work

due to his compensable injury.  Therefore, the claimant has failed to prove

that he is entitled to temporary total disability benefits from November 15,

2017, and I dissent from the majority finding awarding the claimant these

benefits.

                            ___________________________________
                 CHRISTOPHER L. PALMER, Commissioner


