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Upon review before the FULL COMMISSION in Little Rock, Pulaski County, 
Arkansas. 
 
Claimant represented by the HONORABLE ANDY L. CALDWELL, Attorney 
at Law, Little Rock, Arkansas. 
 
Respondents represented by the HONORABLE MICHAEL E. RYBURN, 
Attorney at Law, Little Rock, Arkansas. 
 
Decision of Administrative Law Judge:  Affirmed and Adopted. 
 
 
 OPINION AND ORDER 

 Respondents appeal an opinion and order of the Administrative Law 

Judge filed August 6, 2018.  In said order, the Administrative Law Judge 

made the following findings of fact and conclusions of law: 

1. The Arkansas Workers’ Compensation Commission has jurisdiction 
over this claim. 

2. The stipulations set forth above are reasonable and are hereby 
accepted. 

3. Claimant’s Proffered Exhibit 3 will not be admitted into evidence. 
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4. Claimant has proven by a preponderance of the evidence that she 
sustained a compensable injury to her right shoulder by specific 
incident. 

5. Claimant has not proven by a preponderance of the evidence that 
she is entitled to additional treatment of her compensable right hand 
and wrist injuries. 

6. Claimant has proven by a preponderance of the evidence that she is 
entitled to reasonable and necessary treatment of her compensable 
right shoulder injury. 

7. Claimant has proven by a preponderance of the evidence that all of 
the treatment of her compensable right shoulder injury that is in 
evidence was reasonable and necessary. 

8. Claimant has proven by a preponderance of the evidence that she is 
entitled to additional temporary total disability benefits from April 28, 
2017 to January 20, 2018 and from February 15, 2018 to a date yet 
to be determined. 

9. Claimant has proven by a preponderance of the evidence that she is 
entitled to an impairment rating of eight percent (8%) to the wrist in 
connection with her compensable right hand and wrist injuries–which 
Respondents have already accepted. However, she has not proven 
her entitlement to the other ratings assigned by Dr. Jeanine 
Andersson in connection therewith. 

10. Claimant has proven by a preponderance of the evidence that her 
counsel is entitled to a controverted attorney’s fee on the additional 
temporary total disability benefits awarded herein, pursuant to Ark. 
Code Ann. § 11-9-715 (Repl. 2012). However, she has not proven 
that counsel is entitled to a controverted attorney’s fee on the portion 
of her impairment rating that the Commission has determined that 
she is entitled to–the eight percent (8%) to the wrist. 

 
 We have carefully conducted a de novo review of the entire record 

herein and it is our opinion that the Administrative Law Judge's August 6, 

2018 decision is supported by a preponderance of the credible evidence, 

correctly applies the law, and should be affirmed. Specifically, we find from 

a preponderance of the evidence that the findings made by the 

Administrative Law Judge are correct and they are, therefore, adopted by 

the Full Commission.  
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 We therefore affirm the decision of the Administrative Law Judge, 

including all findings of fact and conclusions of law therein, and adopt the 

opinion as the decision of the Full Commission on appeal. 

 All accrued benefits shall be paid in a lump sum without discount and 

with interest thereon at the lawful rate from the date of the Administrative 

Law Judge's decision in accordance with Ark. Code Ann. §11-9-809 (Repl. 

2012). 

 For prevailing on this appeal before the Full Commission, claimant’s 

attorney is entitled to fees for legal services in accordance with Ark. Code 

Ann. §11-9-715(Repl. 2012). For prevailing on appeal to the Full 

Commission, the claimant’s attorney is entitled to an additional fee of five 

hundred dollars ($500), pursuant to Ark. Code Ann. §11-9-715(b)(Repl. 

2012). 

  IT IS SO ORDERED. 

 

                                       _____________________ 
    SCOTTY DALE DOUTHIT, Chairman 
 
                                       _____________________ 
    PHILIP A. HOOD, Commissioner 
 
 

Commissioner Palmer dissents. 
    
 

DISSENTING OPINION 

I respectfully dissent from the majority opinion finding that the 
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claimant sustained a right shoulder injury and awarding her temporary total 

disability benefits.  The claimant claims to have sustained a specific incident 

injury to her right shoulder at the time she injured her right wrist and elbow 

on July 18, 2017.  The claimant has the burden of proving by a 

preponderance of the evidence the compensability of his claim. Jordan v. 

Tyson Foods, 51 Ark. App. 911 S.W.2d 593 (1995); Kuhn v. Majestic Hotel, 

50 Ark. App. 23, 899 S.W.2d 845 (1995).  For the claimant to establish a 

compensable injury as a result of a specific incident which is identifiable by 

time and place of occurrence, the following requirements of Ark. Code. Ann. 

' 11-9-102(4)(A)(Supp. 2005), must be established: (1) proof by a 

preponderance of the evidence of an injury arising out of and in the course 

of employment; (2) proof by a preponderance of the evidence that the injury 

caused internal or external physical harm to the body which required 

medical services or resulted in a disability or death; (3) medical evidence 

supported by objective findings, as defined in Ark. Code. Ann. ' 11-9-

102(16), establishing the injury; and (4) proof by a preponderance of the 

evidence that the injury was caused by a specific incident and is identifiable 

by time and place of occurrence. See also, Ark. Code. Ann. ' 11-9-

103(4)(E)(i)(Supp. 2005); Freeman v. ConAgra Frozen Foods, 344 Ark. 

296, 40 S.W.3d 760 (2001); Wal-Mart Stores, Inc. v. Westbrook, 77 Ark. 

App. 167, 72 S.W.3d 889 (2002).  If the claimant fails to establish by a 

preponderance of the evidence any of the requirements for establishing the 
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compensability of a claim, compensation must be denied. Mikel v. 

Engineered Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876 (1997); 

See also, Reed v. ConAgra Frozen Foods, Full Commission Opinion, 

February 2, 1995 (Claim No. E317744).  Medical opinions addressing 

compensability must be stated within a reasonable degree of medical 

certainty.  Crudup v. Regal Ware, Inc., 341 Ark. 804, 20 S.W.3d 900 (2000).   

The phrase "arising out of the employment refers to the origin 

or cause of the accident," so the employee is required to show that a causal 

connection exists between the injury and his employment.  Gerber Products 

v. McDonald, 15 Ark. App. 226, 691 S.W.2d 879 (1985).  AObjective 

findings@ are those findings which cannot come under the voluntary control 

of the claimant. Ark. Code. Ann. ' 11-9-102(16).  Objective medical 

evidence, while necessary to establish the existence and extent of an injury, 

is not essential to establish a causal relationship between the injury and the 

work related accident.  Wal-Mart Stores, Inc. v. VanWagner, 337 Ark. App. 

443, 990 S.W.2d 522 (1999). 

The claimant fell from a chair and broke her right wrist on July 

18, 2016.  The claimant was provided both immediate medical treatment 

and continuing medical treatment for this injury until she reached maximum 

medical improvement for it on January 18, 2018.  This treatment included 

numerous diagnostic studies and several surgeries.  Therefore, this injury is 

undisputed. 
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There is one reference in the claimant=s emergency room 

records of a right shoulder injury.  Thereafter, the claimant denied any injury 

other than her wrist injury until September 21, 2016, when she complained 

to Dr. Angel of moderate, aching pain in her right shoulder that radiated into 

her arm.  X-rays taken that day showed only degenerative changes in the 

acromioclavicular joint of the claimant=s right shoulder.  Thereafter, the 

focus of the claimant=s medical treatment shifted from her right wrist to her 

elbow.   

The claimant next complained of shoulder symptoms to Dr. 

Moore some seven months later, on April 27, 2017.  Dr. Moore referred the 

claimant to Dr. Hussey, whose initial examination and x-rays yielded no 

evidence of an acute shoulder injury.  Notwithstanding that Dr. Hussey 

opined that the claimant=s shoulder symptoms were casually related to her 

July, 2016, injury, and even assuming that such a fall as described by the 

claimant could logically lead to a shoulder injury, objective medical findings 

consistently failed to support this medical conclusion.  Rather, diagnostic 

studies performed after the claimant initiated treatment with Dr. Hussey, to 

include x-rays and an MRI scan, consistently showed only degenerative 

changes in the claimant=s right shoulder.  As noted by Dr. Pearce, Dr. 

Hussey=s own operative report confirmed no acute findings in the claimant=s 

right shoulder; only degenerative findings. 

The Commission has the duty of weighing the medical 
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evidence as it does any other evidence, and the resolution of any conflicting 

medical evidence is a question of fact for the Commission to resolve. 

Emerson Electric v. Gaston, 75 Ark. App. 232, 58 S.W.3d 848 (2001); CDI 

Contractors McHale, 41 Ark. App. 57, 848 S.W.2d 941 (1993); McClain v. 

Texaco, Inc., 29 Ark. App. 218, 780 S.W.2d 34 (1989).  As between the 

opinions of Drs. Hussey and Pearce, I assign greater weight to Dr. Pearce’s 

opinion concerning causation of the claimant=s shoulder symptoms.  The 

claimant denied any injury other than her wrist injury for two months after 

her accident, then waited another seven months to seek treatment for her 

right shoulder.  Further, she failed to present medical evidence supported 

by objective findings of acute pathology in her right shoulder.  Moreover, Dr. 

Hussey=s statement that the claimant=s work-related fall onto her right upper 

extremity Acould have reasonably caused@ a right AC joint shoulder injury 

and impingement-related bursitis is insufficient to meet the Adegree of 

medical certainty@ standard required by our statute concerning medical 

opinions.  Therefore, Dr. Hussey=s medical opinion concerning causation is 

of no probative value in this claim.   

Further, although the claimant denied having had any pre-

existing conditions, she proved herself an unreliable witness when it was 

disclosed that she had suffered and been treated for prior back pain for 

over a decade and for fibromyalgia for at least five years prior to her 2016 

fall.  Due to this and other inconsistencies in the claimant=s testimony, no 
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weight should be assigned to her statement that she suffered no shoulder 

pain prior to her July, 2016, work-related fall. 

Based upon the above and foregoing, the claimant failed to 

prove by medical evidence supported by objective findings that she suffered 

a right shoulder injury arising out of the same work-related incident whereby 

she broke her right wrist on July 18, 2016.  Rather, as Dr. Pearce stated, it 

is more likely than not that the claimant=s right shoulder condition - - 

degenerative changes in the AC joint - - are those which are common for a 

woman her age.  Simply put, the claimant failed to prove compensability of 

her alleged right shoulder injury.  Therefore, I dissent from the majority 

opinion finding that the claimant sustained a compensable right shoulder 

injury 

Further, the claimant was terminated on April 28, 2017 for 

secretly recording conversations between co-workers without their 

knowledge or consent, which is clearly against the law.  According to the 

claimant, she did so out of an unfounded concern that she was being 

discussed.  The administrative law judge erroneously awarded the claimant 

temporary total disability benefits from April 28, 2017, until the end of her 

healing period on January 20, 2018, because the claimant did not choose to 

be terminated.  Therefore, the administrative law judge found the claimant=s 

circumstances analogous to those in Tyson v. Navaraiz, 2012 Ark. 118, 388 

S.W.3d 16, wherein an injured employee who was still within her healing 
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period was fired for gross misconduct, yet still received temporary total 

disability benefits because she did not choose termination.  

Likewise, in Superior Industries v. Thomaston. 72 Ark. App. 7, 

32 S.W.3d 52 (2000), the court found that an employee fired for excessive 

absenteeism who was still within his healing period was entitled to 

temporary total disability benefits because he did not choose termination 

and, therefore, did not refuse employment pursuant to the provisions of Ark. 

Code Ann. '11-9-526, which states:  

If an injured employee refuses employment 
suitable to his or her capacity offered to or 
procured for him or her, he or she shall not be 
entitled to any compensation during the 
continuance of the refusal, unless in the opinion 
of the Workers= Compensation Commission, the 
refusal is justified. 

 
The present claim is distinguishable from Navaraiz and 

Superior Industries, supra, because the claimant here committed a crime, 

leaving the respondent-employer no choice but to fire her.  Put differently, 

after the claimant admitted that she had committed a crime, terminating her 

employment was no longer discretionary on the respondent-employer=s 

part.  Rather, it became a mandatory reaction brought about by the 

claimant=s deliberate actions.  According to credible witness testimony, the 

claimant had been provided suitable employment within her restrictions.  

She chose to hide a recorder in the break room knowing that she risked 

termination should she be caught.  Therefore, the claimant should bear the 
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onus of liability for having refused suitable employment by willfully 

committing a crime, and pursuant to the provision of Ark. Code Ann. '11-9-

526, she should be denied temporary total disability benefits after her date 

of termination.  Therefore, I dissent from the majority opinion awarding the 

claimant temporary total disability benefits. 

 

 
                                       _____________________ 
    CHRISTOPHER L. PALMER, Commissioner 
 


