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Little Rock, Arkansas. 
 
Decision of Administrative Law Judge: Reversed. 
 

OPINION AND ORDER 
 
            The claimant appeals a decision of the Administrative Law Judge filed on 

July 18, 2018. The Administrative Law Judge found that (1) because the parties have 

not stipulated that Claimant sustained a compensable injury to her right foot, nor has the 

Commission been asked to address whether such a compensable injury occurred, the 

issue concerning whether Dr. Arp’s August 27, 2015 surgery on her right foot (in the 

forms of the calcaneal osteotomy, the plantar fasciotomy of the right heel, and the 

excision of the nerve entrapment of the lateral dorsal cutaneous nerve in the right foot) 

was reasonable and necessary will not be addressed.  Instead, it will be considered 

reserved; (2) Claimant has not proven by a preponderance of the evidence that she is 
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entitled to additional medical treatment in the form of surgery performed by Dr. Eric Arp 

on August 27, 2015, insofar as said surgery was related to her right ankle: the peroneal 

tenosynovectomy and tendon repair, and the anterior talofibular ligament repair and 

calcaneal fibular ligament repair with internal brace; (3) Claimant has proven by a 

preponderance of the evidence that all of the treatment by Dr. Arp of her right ankle - 

other than the surgery - that is in evidence was reasonable and necessary; and (4) 

Claimant has proven by a preponderance of the evidence that she is entitled to 

additional treatment of her compensable right ankle injury by Dr. Arp in the form of a 

return visit to him - provided that such treatment is not related to the surgery that has 

been found not to have been reasonable and necessary.  After our de novo review of 

the entire record, the Full Commission finds that the claimant has proven by a 

preponderance of the evidence that she is entitled to additional medical treatment 

performed by Dr. Eric Arp, in the form of surgery performed on August 27, 2015; that all 

the medical treatment provided by Dr. Eric Arp was reasonable and necessary; and that 

the claimant is entitled to additional medical treatment by Dr. Arp for her compensable 

right ankle injury, i.e., a return visit. 

            I.  HISTORY   

The claimant, now 79 years old, worked for the respondent-employer as a 

housekeeper.  On October 10, 2014, the claimant was attending a mandatory meeting 

offsite when she slipped and fell, suffering a right ankle fracture and right fibula fracture.   

The claimant was initially taken to the emergency room at North Arkansas Regional 

Medical Center.  An x-ray of the claimant’s right ankle revealed the following: 
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FINDINGS: There is an obliquely oriented fracture of the 
distal right fibula. Mortise joint appears intact.  Soft tissue 
swelling is seen along the lateral aspect of the right ankle. 
No posterior malleolus fracture is noted. 
 
IMPRESSION: Obliquely oriented distal right fibular fracture 
with overlying soft tissue swelling.  Images of the more 
proximal right lower extremity are needed to assess for 
Maisonneuve fracture. 
 

                The claimant began treating with Dr. Tarik Sidani on October 16, 2014.  

Dr. Sidani treated the claimant conservatively with a cast boot, prescription medication, 

icing, and physical therapy.  Dr. Sidani released the claimant to full-duty work on 

February 5, 2015, despite noting during this visit that she continued to have “quite a bit 

of swelling and pain”. 

                The claimant did not believe she could return to work and opted to 

exercise her right to a one-time change of physician.  The claimant began seeing Dr. 

Eric Arp on March 13, 2015.  Dr. Arp initially treated the claimant by prescribing an 

edema control brace and by giving her steroid injections.  Dr. Arp also ordered an MRI 

which was performed on May 19, 2015.  The right ankle MRI revealed the following: 

IMPRESSION: 
1. Healing fracture along the distal right fibula with minimal 
edema along the fracture line. 
2. Focal soft tissue swelling along the dorsum of the right 
foot with intact anterior tendons.  Mild soft tissue swelling is 
seen along the right ankle. 
3. Marrow signal abnormality along the interior aspect of the 
talus along the posterior subtalar joint with fluid in the sinus 
tarsi. 
 

On August 10, 2015, Dr. Arp noted in his treatment plan: 

I have recommended surgical repair.  I discussed the 
etiology of the condition and the surgical procedure at length 
with patient. ...  All conservative treatments have been 
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exhausted, consisting of but not limited to shoe gear, 
supports, icing, cortisone injections, and immoblization [sic].  
Patient elects to no longer persue [sic] conservative 
treatment.  Schedule patient for right calcaneal osteotomy, 
peroneal tendon repair, and lateral ankle ligament repair. ... 

 
      At the respondents’ request, a peer-to-peer review was performed to 

determine whether the recommended surgeries were reasonable and necessary.  The 

reviewer determined that, “[t]he planned Right Calcaneal Osteotomy; Peroneal Tendon 

Repair; Lateral Ankle Ligament Repair are not medically necessary or appropriate 

based upon the provided records.” 

      On August 27, 2015, the claimant underwent the following surgical 

procedures: calcaneal osteotomy with lateral slide and screw fixation; plantar 

fasciotomy, right heel; peroneal tenosynovectomy and tendon repair; Anterior talofibular 

ligament repair and calcaneal fibular ligament repair with internal brace; and Excision of 

nerve entrapment lateral dorsal cutaneous nerve, right foot. 

      By letter dated September 11, 2015, Dr. Arp opined, “It is my belief within 

a reasonable degree of medical certainty that the major cause (51% or greater) for her 

need for the surgery which you performed on August 26, 2015 (Right Calcaneal 

Osteotomy; Peroneal Tendon Repair; Lateral Ankle Ligament Repair) was due to her 

work related injury to her right ankle/foot.” 

      A “Clarification of Completed Review” was drafted on November 30, 2015 

wherein the reviewer stated that the only surgical procedure that was performed that 

was indicated was the right foot excision of a nerve entrapment.  

 An Independent Medical Examination was performed by Dr. Bruce 

Randolph on January 4, 2016.  Dr. Randolph opined: 
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1. Question: Can you unequivocally determine if the surgery 
performed by Dr. Arp on 08/27/2015 was reasonable and 
necessary treatment for Ms. Henson’s injury which occurred 
on 10/10/2014? 
Answer: It is my opinion that the surgery performed by Dr. 
Arp on 08/27/15 was not reasonable and necessary 
treatment for Ms. Henson’s work-related injury which 
occurred on 10/10/14. 

 
2. Question: If you cannot unequivocally determine whether 
the surgery was reasonable and necessary treatment for Ms. 
Henson’s injury, can you say if any part of the surgery was 
reasonable and necessary treatment for the compensable 
injury and if any part of the surgery was needed for reasons 
unrelated to the workplace injury”[sic]? 
Answer: It is my medical opinion that Ms. Henson’s work 
related injury did not require surgery.  I agree with Dr. Sidani.  
That is, non-operative treatment was warranted and 
appropriate.  It is my medical opinion that the need for 
surgery was not due to her work related injury. 

 
3. Question: Can you apportion a percentage of the surgery 
to the workplace injury and a percentage to other reasons? 
Answer: It is my medical opinion that 0% of the surgery was 
secondary to the work-related injury and 100% of the 
surgery was due to other reasons. 

 
4. Question: Can you determine whether her injury was the 
major cause of her need for surgery? 
Answer: It is my medical opinion that her work related injury 
was not the major cause of her need for surgery. 

 
5. Question: Can you determine if Ms. Henson has 
sustained any permanent physical impairment, based on 
objective findings and utilizing the 4th Edition AMA Guides, 
as a result of her compensable injury? 
Answer: It is my medical opinion that Ms. Henson sustained 
3% whole person permanent partial impairment secondary to 
her work related injury.  This impairment rating is based on 
Table 42 on page 78 in the AMA Guides, 4th Edition. 

 
6. Question: Can you determine if Ms. Henson’s 
compensable injury was the “major cause”, that is more than 
50% of the cause of any permanent anatomical impairment 
she now has? 
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Answer:  It is my medical opinion that Ms. Henson’s work 
related injury was the “major cause” of the 3% whole person 
permanent partial impairment that she current[ly] has. 

 
       A pre-hearing order was filed on February 12, 2018.  Following 

amendments to the pre-hearing order made at the hearing, the claimant’s contentions 

were that “1. The surgery performed by Dr. Arp was reasonable and necessary and 

related to her compensable injury; and 2. Any visits to Dr. Arp that Respondents have 

not covered were reasonable and necessary and should be their responsibility as well.”  

The respondents contended that:  

1. [T]he claimant sustained a right ankle fracture, that she 
was provided treatment with an orthopaedic surgeon (Dr. 
Tarik Sidani) who treated her non-operatively, including 
physical therapy, and that he had already released her to 
return to work full-duty. 

2. Claimant used her change of physician to change to a 
podiatrist, Dr. Arp, and the respondents paid for treatment 
with him, including an MRI that he ordered.  However, the 
surgery Dr. Arp recommended and performed, a right 
calcaneal osteotomy, peroneal tendon repair, lateral ankle 
ligament repair, was not authorized by Respondents as it 
was not reasonable and necessary for Claimant’s ankle 
fracture.  The claimant had been diagnosed with a non-
displaced fracture of her right proximal fibula and fracture of 
the distal right fibula after her injury.  The report of the MRI 
Dr. Arp ordered shows the fibula fracture was healing.  The 
MRI report does not describe a torn tendon and ligament, 
and a deformity of the calcaneus, and his surgery was to 
repair this - not the fibula.  Dr. Arp’s surgery repaired the 
Claimant’s pre-existing non-work related condition; not an 
injury that occurred on October 10, 2014. 

3. The claimant underwent an independent medical 
evaluation by Dr. Bruce Randolph on January 4, 2016; and 
he determined that the surgery performed on her ankle by 
Dr. Arp was not reasonable and necessary treatment for her 
work injury, as the work injury did not require surgery.  But 
Dr. Randolph did assign a permanent anatomical impairment 
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rating of ten percent (10%) to the claimant’s ankle due to her 
work injury.  This rating has been accepted and paid to the 
claimant by the respondents. 

4. Respondents believe that they have paid for all of the 
claimant’s visits to Dr. Arp through August 10, 2015. 

  The parties agreed to litigate “whether Claimant is entitled to additional 

medical treatment, including the surgery performed by Dr. Eric Arp on August 27, 2015.” 

 After a hearing, an Administrative Law Judge filed an opinion on July 18, 

2018. The Administrative Law Judge found that the issue concerning whether Dr. Arp’s 

August 27, 2015 surgery on her right foot (in the forms of the calcaneal osteotomy, the 

plantar fasciotomy of the right heel, and the excision of the nerve entrapment of the 

lateral dorsal cutaneous nerve in the right foot) was reasonable and necessary will not 

be addressed; but, instead was reserved; the claimant has not proven by a 

preponderance of the evidence that she is entitled to additional medical treatment in the 

form of the surgery performed by Dr. Arp on August 27, 2015, as it related to her right 

ankle; that the claimant has proven by a preponderance of the evidence that all of the 

treatment by Dr. Arp of her right ankle other than the surgery was reasonable and 

necessary; and that the claimant has proven by a preponderance of the evidence that 

she is entitled to additional treatment of her compensable right ankle injury by Dr. Arp in 

the form of a return visit to him, provided such treatment is not related to the surgery.  

The claimant appeals the findings as they relate to the August 27, 2015 surgery to the 

Full Commission. 

 II.  ADJUDICATION 

       An employer shall promptly provide for an injured employee such medical 

treatment as may be reasonably necessary in connection with the injury received by the 
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employee.  Ark. Code Ann. §11-9-508(a).  The claimant bears the burden of proving 

that she is entitled to additional medical treatment.  Dalton v. Allen Eng’g Co., 66 Ark. 

App. 201, 989 S.W.2d 543 (1999).  What constitutes reasonably necessary medical 

treatment is a question of fact for the Commission.  Wright Contracting Co. v. Randall, 

12 Ark. App. 358, 676 S.W.2d 750 (1984). 

    The claimant’s treating physician, Dr. Eric Arp, recommended that the claimant 

undergo surgery after all conservative treatment failed her.  Based on his opinion letter, 

it is clear that Dr. Arp believed that the recommended surgeries were reasonable and 

necessary.  Further evidence of the reasonableness and necessity of the surgeries 

comes in the form of the claimant’s testimony that the surgeries “most certainly” helped 

her, taking her pain level from severe to moderate. 

     The Administrative Law Judge accorded the Independent Medical 

Examination and peer-to-peer review commissioned by the respondents more weight 

than he did Dr. Arp’s opinion.  However, the Full Commission finds the opinion of the 

claimant’s treating physician, Dr. Arp, to be more credible.  When medical opinions 

conflict, the Commission may resolve the conflict based on the record as a whole and 

reach the result consistent with reason, justice and common sense.  Barksdale Lumber 

v. McAnally, 262 Ark. 379, 557 S.W.2d 868 (1977).  A physician’s special qualifications 

and whether a physician rendering an opinion ever actually examined the claimant are 

factors to consider in determining weight and credibility.  Id.   Whereas Dr. Arp treated 

the claimant on multiple occasions, Dr. Randolph gave an opinion after a single visit 

with the claimant, and the physician who performed the peer-to-peer review offered his 

opinion without examining the claimant at all. The claimant’s treating physician was in 
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the best position to determine what treatment was best for her and to determine 

whether that treatment was reasonably necessary.  Therefore, we find that surgery 

performed by Dr. Arp on August 27, 2015 was reasonable and necessary. 

 III. Conclusion  

  Based on our de novo review of the entire record, the Full Commission 

finds that the claimant has proven by a preponderance of the evidence that she is 

entitled to additional medical treatment performed by Dr. Eric Arp, in the form of surgery 

performed on August 27, 2015; that all the medical treatment provided by Dr. Eric Arp 

was reasonable and necessary; and that the claimant is entitled to additional medical 

treatment from Dr. Arp for her compensable right ankle injury.  For prevailing on appeal 

to the Full Commission, the claimant’s attorney is entitled to an additional fee of five 

hundred dollars ($500), pursuant to Ark. Code Ann. §11-9-715(b) (Repl. 2012). 

 IT IS SO ORDERED. 

 
 

SCOTTY DALE DOUTHIT, Chairman 
 
         
       
    PHILIP A. HOOD, Commissioner 
 
 
     
    CHRISTOPHER L. PALMER, Commissioner 


