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OPINION AND ORDER 
 

The respondents appeal an administrative law judge’s opinion filed 

September 20, 2018.  The administrative law judge found that the claimant 

proved she was entitled to a period of temporary total disability benefits.  

After reviewing the entire record de novo, the Full Commission reverses the 

administrative law judge’s opinion.  The Full Commission finds that the 

claimant did not prove she was entitled to temporary total disability benefits.     

I. HISTORY 

 Shirley Hines, now age 53, testified that she became employed as a 

driver for the respondents in 2001.  The parties stipulated that the 
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employment relationship existed on or about June 20, 2016.  The claimant 

testified that she was involved in a work-related motor vehicle accident 

occurring on June 20, 2016:  “I was driving down Scott Street from my 

route, which was (inaudible), and I got to Eighth and Scott, and all I 

remember is I was going through the light, and this, what I thought was a 

car, just came in the front of the bus.  And I hit it, and it just started rolling 

up into the windshield.  And we had a collision….I went into the steering 

wheel and I hurt my – it was my left knee – no – my right knee, I think, my 

elbow, my wrist, my neck, and my back.”     

 The parties stipulated the claimant “sustained compensable injuries 

to her left wrist, ribs, left leg, neck, and back” on June 20, 2016.  According 

to the record, Dr. Robyn Wilkerson examined the claimant at CHI St. 

Vincent on June 21, 2016: 

Ms. Hines comes today because on yesterday she was 
driving down the street and a car ran a red light and she hit 
the car in the side (T-bone).  She was going approx. 35 mph, 
the other car was speeding.  She was the restrained driver of 
a city bus (they don’t have airbags).  The other car’s airbags 
did deploy.  They took her via EMS to the emergency room.  
She says her job came and got her from the ER and made her 
leave to take a drug test, so she was actually never seen.   
She says today, she is mostly hurting along the left side of her 
body.  She is having some neck pain, B/L shoulder pain, left 
knee pain, left foot pain, and left wrist pain.  She did hit the 
steering wheel with the left knee.   
For the neck pain, she says it is aching and radiating down 
the left arm.  She says she is having some tingling in the left 
fingers (whole hand).  No numbness or weakness of the LUE.  
She is able to grip as normal.   
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She is able to bear weight on the left knee, but it is painful.  
No swelling or redness.   
 

 Dr. Wilkerson reported, “Left knee with mild swelling, no erythema.  

+TTP along lateral aspect.  Knee joint is stable.”  Dr. Wilkerson assessed 

“1.  Motor vehicle accident.  2.  Left shoulder pain.  3.  Left wrist pain.  4.  

Neck pain.  5.  Left knee pain.  6.  Left ankle pain….Pt put on prednisone 

(NSAIDs aggravate patient’s ulcer) and flexeril as needed – advised flexeril 

will make drowsy and NOT to drive or operate machinery while taking.  

Given 1 week off work.”   

 The claimant was seen at Concentra Health Centers on June 22, 

2016:  “The patient presents today with mva x 2 days ago multiple 

musculoskeletal complaints….MVC in Bus on Monday.  Another vehicle ran 

a red light and her bus T-boned it.  She was belted, is not sure whether she 

hit [her] head or lost consciousness.  C/o neck, back, bilateral shoulder, left 

wrist and knee pain.  She states the whole left side of her body hurts.  The 

patient denies any visual changes, dizziness, nausea, vomiting, gait or 

speech abnormalities, facial droop, and reports no extremity weakness or 

numbness.”  Merritt Rausch, PA-C assessed “1.  Cervical strain, acute.  2.  

Headache.  3.  Strain of thoracic region.  4.  Lumbar strain.  5.  Strain of left 

wrist.  6.  Contusion of knee, left.  7.  MVC (motor vehicle collision).”  Merritt 

Rausch prescribed medication and referred the claimant to physical 

therapy.  Mr. Rausch stated that the claimant could return to modified work 
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activity beginning June 22, 2016, “May not drive company vehicle due to 

functional limitations.  Light work class.”     

 The respondent-employer’s HR Coordinator corresponded with the 

claimant on June 23, 2016: 

Pre [sic] our conversation, we have light-duty work available 
immediately. 

 
We have been advised that Merritt F. Raushch [sic], PA-C has 
approved modified work duties for you as of June 22, 2016.  
We are able to provide light duties for you that meet the 
restrictions established by the doctor as noted on the 
enclosed medical certification until you are able to resume full 
duties.  Mr. Raushch’s report of June 22, 2016, has provided 
restrictions.  (See enclosure.) 
 
Please report to 901 Maple Street, North Little Rock, AR 
72116, to Gwen Armbrust or Josh Crawford on Friday, June 
24, 2016 at 8:00 a.m. to begin your modified duty assignment.  
You salary will remain at $20.83 per hour.  You will receive no 
reduction in pay during the assignment.  Failure to report to 
this assignment could jeopardize your workers’ compensation 
indemnity benefits.     
 

 Dr. Scott Carle saw the claimant at Concentra on June 24, 2016:  

“Patient belted and driving city bus struck by passenger car from right 

lateral impact 4 days ago.  C/o neck, back and left knee pain today.  She 

started PT today.  She is not working modified duty.”  Dr. Carle assessed 

“1.  MVC (motor vehicle collision).  2.  Neck pain.  3.  Back pain.  4.  Left 

knee pain….Returned to modified work/activity today….Patient may work 

their entire shift….No CMV operation.”  The claimant’s testimony indicated 

that she returned to light work duty for the respondents.     
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The claimant followed up with Merritt Rausch on June 28, 2016:  

“Recheck multiple injuries from MVC, mainly focusing on left shoulder and 

lumbar areas in PT.  Patient has made some improvement with PT.  She 

did not get her meds filled at last office visit and is requesting new 

prescriptions.  No radicular symptoms.  Complaint of shoulder pain.  

Complaint of back pain.  She was non-compliant.  She demonstrates 

functional improvement.  She is tolerating therapy well.  Work Status 

History:  patient has been working transitional duty.”  Merritt Rausch 

renewed the claimant’s medication prescriptions and continued the 

claimant’s work restrictions.  Mr. Rausch stated, “May not drive company 

vehicle due to medication and functional limitations.”     

Dr. Carle reported on July 5, 2016: 

The patient presents today with recheck neck and back 
pain….15 days s/p MVC where she was driving a commercial 
bus and hit by a passenger car.  Four PT sessions, meds and 
remains with c/o of global spine pain.  She is “no better”…. 
Musculoskeletal:  Global soft tissue tenderness cervical, 
thoracic and lumbar spines.  She has neck pain with bilateral 
subacromial pressure and back pain with simulated spine 
rotation.  She moves her neck freely during conversation and 
with distracted observation.  Her gait is normal.  No limp 
today.   
Cervical Spine:  normal reflexes, no spasms, negative 
spurling. 
Thoracic Spine:  normal reflexes, no spasms. 
Lumbosacral Spine:  normal reflexes, no spasms. 
Psychiatric:  Mood and Affect:  angry, dysphoric, flat and 
irritable. 
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 Dr. Carle assessed:  “1.  MVC (motor vehicle collision).  2.  Back 

pain.  3.  Behavior problem, adult.”  Dr. Carle reported that the Treatment 

Status was “Released from Care.”  Dr. Carle reported, “Return to full 

work/activity today.  There are restrictions not related to this injury.  This 

patient has been evaluated for complaints of discomfort due to the case 

date above.  There are not objective findings of an impairment apportioned 

to the workplace occurrence….Needs Psych eval before DOT 

recertification.  No work restrictions.”   

 A Physician Work Activity Status Report dated July 5, 2016 

indicated, “Regular Activity – Released from care.  Return to regular duty on 

07/05/2016.”  Dr. Carle also signed a Form AR-3, Physician’s Report dated 

July 8, 2016 and indicated that the claimant could return to work on July 5, 

2016 with no restrictions.  Dr. Carle indicated, “The claimant has suffered 

no permanent impairment due to his/her work-related injury.” 

 Dr. William Joseph saw the claimant at CHI St. Vincent on July 8, 

2016: 

Ms. Bryant is a 50-year-old female who works for Rock 
Region Metro, as a bus driver.  She was the restrained driver 
of her bus on 6/20/16, when it T-boned a vehicle that pulled in 
front of it.  She went to an emergency room, but was not 
evaluated.  [She] subsequently saw her PCP who ordered 
some imaging, but that was not performed.  She was 
subsequently evaluated thoroughly at Concentra clinic and 
had appropriate imaging.  She was given naproxen and 
cyclobenzaprine.  She began physical therapy through them 
as well.  She has been unable to tolerate the naproxen due to 
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GI upset.  She says she has a past history of peptic ulcer 
disease.  She is complaining of some general soreness and 
stiffness.  She has not been to work since her accident.  She 
had a motor vehicle accident in January while driving the bus 
and was off work for 6 weeks with some back discomfort…. 
 
Since she is unable to tolerate NSAIDs.  She will use Tylenol 
arthritis strength as directed for discomfort.  She can use the 
cyclobenzaprine over the next couple of days but should avoid 
it any time she will be driving.  She can resume regular duty 
work effective 7/11/16.  She will contact the clinic if [she] has 
any further significant problems.   
 

 Dr. Joseph assessed “1.  Thoracic back pain.  2.  Low back pain.”   

 The claimant testified, “I went back to work and driving the bus, 

doing fine.”  However, the record includes a Concentra form entitled “DOT 

Medical Examiner Letter to Clinician:  Neurologic.”  The DOT Medical 

Examiner letter, dated August 10, 2016, indicated, “Dear medical clinician:  

During a Department of Transportation (DOT) medical certification 

examination, the above driver was:  Disqualified….The following 

condition(s) and/or concerns were identified:  Dizziness, H/A.”  It was noted 

on the DOT Medical Examiner Letter, “Must be symptom free for 2 months 

before being re-certified to operate a CMV.”  The record indicates that 

Miriam Lawrence, APN included the following Driver Health History:  

“Headaches & dizziness from MVA 6/20/16 still seeing her PCP for this 

condition.  Reports that she still has neck & back px [sic] from MVA – 

Flexeril *usually take it at night prn.”     
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 The claimant testified on direct examination: 

Q.  Let’s go back to August the 10th, and we know you went in 
for a DOT physical. 
A.  Uh-huh. 
Q.  Now, what kind of problems were you having then and tell 
the judge about that. 
A.  I was having dizziness still and back pains, knee pains, 
and my arm still hurt. 
Q.  The – okay.  And at that point, did they take you off of 
work? 
A.  They took me off work, because she said I was taking 
Flexeril and I couldn’t drive under those conditions…. 
Q.  Now, how long did you stay off work following August the 
10th? 
A.  I stayed off from August until October the 12th.   
Q.  All right.  Now, during that period of time, those same body 
parts you just mentioned, how did they do?  Did they 
improve? 
A.  I did my exercises that I started at Concentra, and it got 
much better…. 
Q.  After you were taken off for that August the 10th for that 
DOT physical, did anyone at Rock Regions offer you that light 
duty you had had before? 
A.  No, sir.   
Q.  All right.  And when you went back to work, did you go 
back to your full duty job in October? 
A.  Yes, sir….I’ve been driving every [sic] since.     
 

 A Change of Physician Order was entered on August 2, 2017:  “A 

change of physician is hereby approved by the Arkansas Worker’s 

Compensation Commission for Shirley Hines to change from Scott Carle, 

M.D. to Vestal Smith, M.D[.]” 

Dr. Vestal B. Smith reported on August 30, 2017: 

Ms. Hines is a 52-year-old African American female who was 
originally involved in a motor vehicle accident on 6/20/2016.  
She is a bus driver.  By all accounts, a truck ran a red light 
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and ran head on into the bus.  She was initially evaluated at 
Concentra Health Centers with complaints of shoulder, neck 
and back pain.  She had x-rays of the cervical, thoracic and 
lumbar spine done and per the narrative, these did [not] reveal 
any abnormalities.  I do not have reports from radiology.  She 
also had x-rays of her knee and wrist I believe on the left side, 
although I do not have the actual reports.  These, again, did 
not reveal any abnormalities.  X-rays were done of the left 
shoulder and also did not reveal any abnormality.  She was off 
of work for about three months.  She initially took some 
steroids and pain medications, as well as anti-inflammatories.  
She was taking Flexeril for several weeks and could not drive 
while taking this.  The four physical therapy sessions she went 
to did not help, by her history.  She began seeing her primary 
care physician for her pain complaints and I do not have any 
further notes from Concentra.  She ultimately underwent a CT 
scan of the abdomen and pelvis with IV contrast at Baptist 
Medical Center, as well as an MRI of the lumbar spine.  These 
were done on 9/19/2016.  The MRI of the lumbar spine 
revealed only minimal facet arthropathy at L4-L5, but was 
otherwise unremarkable….She has continued to have some 
pain, particularly in the right low back.  She describes some 
pain in her right thigh area as well.  She denies any weakness 
in her lower extremities….She is back working full-time at this 
point.  She is using Aleve periodically for pain relief.  She is 
referred to me today for evaluation…. 
 
IMPRESSION:   This is a 52-year-old female with a past 
history and recent course as outlined above.  She was 
involved in a motor vehicle accident on 6/20/2016.  She has 
had x-rays as outlined above, including the CT scan of the 
abdomen and pelvis and an MRI of the lumbar spine.  She is 
having some pain around the SI joint on the right.  The CT of 
the abdomen and pelvis did not describe this area.  She is 
back working full-time at this point.   
 
PLAN:   
1.  At this point I am going to get pelvic film for completeness. 
2.  I have given her samples of Flector patch to use over the 
area on her low back. 
3.  I do not feel that there is any compensable injury 
associated with this. 
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4.  I will see her back as needed at this point and I would be 
glad to call in a prescription for the Flector patch if it is 
effective. 
5.  I will certainly contact her with the results of the pelvic x-
rays and proceed appropriately if there are any abnormalities 
noted there.   
 

A pelvic radiograph was taken on August 30, 2017 with the 

impression, “No acute fracture or malalignment in the pelvis.”   

A pre-hearing order was filed on May 16, 2018.  The claimant 

contended that she was entitled to additional medical treatment provided in 

connection with her compensable back injury.  The claimant contended that 

she was entitled to temporary total disability benefits “from approximately 

6/21/16 thru 6/27/16 when she was off work and from approximately 

8/10/16 through mid September early October.”  The claimant contended 

that her attorney was entitled to fees for legal services.  The parties 

stipulated that the respondents controverted the claim for additional 

benefits.  The respondents contended that the claimant “sustained a minor 

injury on June 20, 2016 for which she did not miss sufficient time from work 

to be entitled to temporary total disability benefits.  Specifically, respondents 

contend that the claimant’s authorized treating physician released her to 

return to light duty on June 22, 2016 and that light duty was offered to her 

within her restrictions beginning June 24, 2016.  Claimant reached 

maximum medical improvement from her injury on July 5, 2016 and was 
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released to full duty at that time.  Claimant’s removal from work beginning 

August 10, 2015, is not causally related to her compensable injury.”   

 An administrative law judge scheduled a hearing on the following 

issues: 

1.  Whether the claimant is entitled to eight weeks of 
temporary total disability benefits. 
2.  Whether the claimant is entitled to additional medical 
treatment. 
3.  Fees for legal services.   
 

 After a hearing, an administrative law judge filed an opinion on 

September 20, 2018.  The administrative law judge found that the claimant 

proved she was entitled to temporary total disability benefits “from 

August 10, 2016 until October 12, 2016.”  The respondents appeal to the 

Full Commission.  

II. ADJUDICATION 

 An employee who has sustained a compensable unscheduled injury 

is entitled to temporary total disability benefits during the time that she 

remains within a healing period and is totally incapacitated from earning 

wages.  Ark. State Hwy. Dept. v. Breshears, 272 Ark. 244, 613 S.W.2d 392 

(1981).  “Healing period” means “that period for healing of an injury 

resulting from an accident.”  Ark. Code Ann. §11-9-102(12)(Repl. 2012).  

The healing period ends when the employee is as far restored as the 

permanent character of her injury will permit.  Owens Planting Co. v. 
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Graham, 2011 Ark. App. 444, 384 S.W.3d 634.  The determination of when 

the healing period ends is a question of fact for the Commission.  Id.  An 

employee who has sustained a compensable scheduled injury is entitled to 

temporary total disability benefits during the time that she remains within a 

healing period and has not returned to work.  Wheeler Constr. Co. v. 

Armstrong, 73 Ark. App. 146, 41 S.W.3d 822 (2001).   

 An administrative law judge found in the present matter, “3.  The 

claimant proved her entitlement to temporary total disability compensation 

from August 10, 2016 until October 12, 2016.”  The Full Commission does 

not affirm this finding.  The claimant became employed as a bus driver for 

the respondents in 2001.  The claimant was involved in a work-related 

motor vehicle accident on June 20, 2016.  The claimant testified that her 

bus “T-boned” another vehicle which had driven in front of her.  As a result 

of the motor vehicle accident on June 20, 2016, the parties stipulated that 

the claimant sustained compensable scheduled injuries to her left wrist and 

left leg.  The parties stipulated that the claimant sustained compensable 

unscheduled injuries to her ribs, neck, and back.  The claimant treated with 

Dr. Wilkerson beginning June 21, 2016.  Dr. Wilkerson diagnosed motor 

vehicle accident, left shoulder pain, left wrist pain, neck pain, left knee pain, 

and left ankle pain.  The claimant was treated conservatively, which 
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treatment included medication and physical therapy.  In addition to Dr. 

Wilkerson, the claimant treated with Merritt Rausch, PA-C and Dr. Carle.   

 The treating physicians initially assigned non-driving restricted work 

duties for the claimant.  The claimant testified that she returned to restricted 

work for the respondents.  Dr. Carle reported on July 5, 2016 that the 

claimant had undergone four sessions of physical therapy but reported no 

improvement in her symptoms.  Dr. Carle noted on July 5, 2016 that the 

claimant was able to move her neck freely and walked with a normal gait.  

Dr. Carle also noted that the claimant exhibited normal reflexes in her 

thoracic spine and lumbar spine.  Dr. Carle released the claimant from his 

care effective July 5, 2016, and he returned the claimant to full work activity.  

Dr. Joseph examined the claimant on July 8, 2016.  Dr. Joseph prescribed 

cyclobenzaprine (Flexeril) “over the next couple of days but should avoid it 

any time she will be driving.  She can resume regular duty work effective 

7/11/16.”   

 The Commission has the authority to accept or reject a medical 

opinion and the authority to determine its probative value.  Poulan Weed 

Eater v. Marshall, 79 Ark. App. 129, 84 S.W.3d 878 (2002).  In the present 

matter, the Full Commission finds that the opinions of Dr. Carle and Dr. 

Joseph are corroborated by the record and are entitled to significant 

evidentiary weight.  Dr. Carle released the claimant from treatment effective 
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July 5, 2016 and opined that the claimant could return to full work activity.  

Dr. Joseph opined that the claimant could return to full work duty effective 

July 11, 2016.  The Full Commission therefore finds that the claimant 

reached the end of her healing period for her compensable unscheduled 

injuries and was no longer totally incapacitated from earning wages at any 

time after July 11, 2016.  Temporary total disability benefits cannot be 

awarded after a claimant’s healing period has ended.  Elk Roofing Co. v. 

Pinson, 22 Ark. App. 191, 737 S.W.2d 661 (1987).  A claimant’s complaints 

of pain are not sufficient in themselves to extend the healing period.  Mad 

Butcher, Inc. v. Parker, 4 Ark. App. 124, 628 S.W.2d 582 (1982).  The Full 

Commission also finds that the claimant did not prove she remained within 

a healing period for her compensable scheduled injuries at any time after 

July 11, 2016.  See Wheeler Constr. Co., supra, citing Ketcher Roofing Co. 

v. Johnson, 50 Ark. App. 63, 901 S.W.2d 25 (1995).   

 The Full Commission recognizes the DOT Medical Examiner Letter, 

dated August 10, 2016, in which Letter the claimant was “Disqualified” from 

driving.  However, an APN concluded in the Medical Examiner Letter that 

the claimant was “Disqualified” because of continued dizziness and 

headaches.  There is no probative evidence of record demonstrating that 

these reports of headaches and dizziness on August 10, 2016 were 

causally related to the June 20, 2016 compensable injuries.  Nor does the 
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evidence show that the claimant reentered a healing period for her 

scheduled or unscheduled compensable injuries at any time after July 11, 

2016.  The APN noted on August 10, 2016 that the claimant was taking 

Flexeril, “usually take it at night prn.”  The evidence does not demonstrate 

that a treating physician prescribed Flexeril for the claimant at any time after 

July 11, 2016.  Dr. Joseph specifically noted on July 8, 2016, “She can use 

the cyclobenzaprine (Flexeril) over the next couple of days but should avoid 

it any time she will be driving [emphasis supplied].”   

 After reviewing the entire record de novo, the Full Commission finds 

that the claimant did not prove she was entitled to temporary total disability 

benefits for her compensable scheduled or unscheduled injuries at any time 

after July 11, 2016.  The Full Commission therefore reverses the 

administrative law judge’s award of temporary total disability benefits 

beginning August 10, 2016 until October 12, 2016.  This claim is 

respectfully denied and dismissed. 

 IT IS SO ORDERED.  

 
    ___________________________________ 
    SCOTTY DALE DOUTHIT, Chairman 
 
 
    ___________________________________ 
    CHRISTOPHER L. PALMER, Commissioner 
 
 
 
 
Commissioner Willhite dissents. 
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DISSENTING OPINION 

  After my de novo review of the record in this claim, I dissent 

from the majority opinion, finding that the claimant did not prove she was 

entitled to temporary total disability benefits. 

Factual & Medical Background 

  The claimant was a 15-year employee employed by the 

respondent-employer as a bus driver.  On June 20, 2016, the claimant was 

involved in a motor vehicle accident while performing employment service 

and suffered compensable injuries to her left wrist, ribs, left leg, neck and 

back. 

  The claimant was initially treated at Chi St. Vincent on 

June 21, 2016 with complaints of left shoulder pain, left knee pain, left wrist 

pain, and left foot and ankle pain.  The claimant next sought treatment at 

Concentra on June 22, 2016.  The claimant was assessed with acute 

cervical strain, headache, strain of the lumbar region, left wrist strain, and a 

left knee contusion.  Merritt Rausch, PA-C prescribed Cyclobenzaprine as 

needed for spasms, Naproxen for inflammation, and physical therapy.  

Rausch returned the claimant to work at modified duty with the restriction of 

“may not drive company vehicle due to medication and functional 

limitations”.  The claimant was continued on modified duty after her 

June 24, 2016, June 28, 2016, and June 30, 2016 visits at Concentra. 
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  The claimant returned to Concentra on July 5, 2016 and was 

seen by Dr. Scott Carle.  At the time of this visit, the claimant continued to 

complain of global spine pain and indicated that she was “no better”.  

Despite these complaints, Dr. Carle released the claimant from his care and 

returned her to full duty work, noting that the claimant would need a psych 

evaluation1 before her DOT recertification. 

  The claimant sought additional treatment from Dr. William 

Joseph on July 8, 2016 because of continuing neck and back pain.  Dr. 

Joseph assessed the claimant with thoracic back pain and low back pain.  

The claimant was directed to take Tylenol Arthritis and cyclobenzaprine. 

  On August 10, 2016, the claimant underwent a DOT 

examination which was performed by Miriam Lawrence, APN.  The claimant 

indicated in her health history, inter alia, dizziness and headaches which 

the examiner noted to be “from MVA 6/20/16”.  The examiner also noted 

that the claimant “reports that she still has neck [and] back px from MVA - 

Flexeril *usually take it at night prn. 0 px meds”.  The claimant did not meet 

standards because of “Dizziness & Flexeril”. 

                                                 
1 Dr. Carle recommended that the claimant undergo a psychological 
evaluation without providing a basis for this recommendation.  The 
administrative law judge noted that “the claimant did not display any 
inappropriate behavior whatsoever” during the hearing. 



HINES-G604793  18
  
 

 

Opinion 

  Temporary total disability for unscheduled injuries is that 

period within the healing period in which claimant suffers a total incapacity 

to earn wages.  Ark. State Highway & Transportation Dept. v. Breshears, 

272 Ark. 244, 613 S.W.2d 392 (1981).  The healing period ends when the 

underlying condition causing the disability has become stable and nothing 

further in the way of treatment will improve that condition.  Mad Butcher, 

Inc. v. Parker, 4 Ark. App. 124, 628 S.W.2d 582 (1982). The healing period 

has not ended so long as treatment is administered for the healing and 

alleviation of the condition. Breshears, supra; J.A. Riggs Tractor Co. v. 

Etzkorn, 30 Ark. App. 200, 785 S.W.2d 51 (1990).  

  The claimant sought additional treatment from Dr. Joseph for 

her compensable back injury after being released from the care of Dr. 

Carle.  Dr. Joseph examined the claimant and recommended additional 

treatment in the form of prescription and over-the-counter medications.  

Also, the claimant was disqualified from returning to work by the medical 

provider who performed her DOT examination, in part, because of her use 

of Flexeril, which was prescribed by Merritt Rausch, a PA-C at Concentra 

for spasms.  These spasms and the resulting prescription for Flexeril are 

clearly related to the claimant’s compensable injuries.  Additionally, when 

Dr. Carle released the claimant to return to work, he recognized that the 
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claimant was subject to DOT recertification before she was able to actually 

return to her position as a driver.  The respondents had the ability to return 

the claimant to work in some non-driving position, but opted not to do so.  

Either the respondents should have placed the claimant in a non-driving 

position or they should have paid her temporary total disability benefits 

because of her inability to perform her duties as a driver.   

  I also find it noteworthy that the claimant returned to work 

immediately after the two-month period required by the DOT examiner.  

This is not a situation where the claimant was showing signs of malingering 

or just refused to return to work.  It is clear that the claimant was willing to 

return to work as soon as she was allowed to do by the respondent-

employer. 

  Therefore, based on the aforementioned, I would find that the 

claimant is entitled to temporary total disability benefits beginning on 

August 10, 2016, when she was disqualified from driving by her DOT 

examination, and continuing through October 12, 2016 when she returned 

to work. 

  For the foregoing reasons, I dissent from the majority opinion. 

 
 
    ___________________________________ 
    M. SCOTT WILLHITE, Commissioner 
 


