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OPINION FILED SEPTEMBER 10, 2019 
 
Upon review before the FULL COMMISSION in Little Rock, Pulaski County, 
Arkansas. 
 
Claimant represented by the HONORABLE JASON M. HATFIELD, Attorney 
at Law, Fayetteville, Arkansas. 
 
Respondents represented by the HONORABLE CHARLES MCLEMORE, 
JR., Attorney at Law, Little Rock, Arkansas. 
 
 
Decision of Administrative Law Judge:  Affirmed and adopted. 
 
 
 OPINION AND ORDER 

 Respondent appeals and claimant cross-appeals an opinion and 

order of the Administrative Law Judge filed May 6, 2019.  In said order, the 

Administrative Law Judge made the following findings of fact and 

conclusions of law: 

1. The stipulations agreed to by the parties at a pre-hearing 
conference conducted on February 13, 2019 and contained in 
a pre-hearing order filed that same date are hereby accepted 
as fact. 
 
2. Claimant has met her burden of proving by a 
preponderance of the evidence that she is entitled to 
additional medical treatment from Dr. Blankenship. This 
includes his proposed surgery. 
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3. Claimant has failed to prove by a preponderance of the 
evidence that she is entitled to temporary total disability 
benefits from November 26, 2018 and continuing through a 
date yet to be determined. 

 
 We have carefully conducted a de novo review of the entire record 

herein and it is our opinion that the Administrative Law Judge’s May 6, 2019 

decision is supported by a preponderance of the credible evidence, 

correctly applies the law, and should be affirmed.  Specifically, we find from 

a preponderance of the evidence that the findings made by the 

Administrative Law Judge are correct and they are, therefore, adopted by 

the Full Commission.  

 We therefore affirm the decision of the Administrative Law Judge, 

including all findings of fact and conclusions of law therein, and adopt the 

opinion as the decision of the Full Commission on appeal. 

 For prevailing in part on appeal, the claimant’s attorney is entitled to 

a fee of five hundred dollars ($500), pursuant to Ark. Code Ann. §11-9-

715(b) (Repl. 2012). 

 IT IS SO ORDERED. 

 
 
    ___________________________________ 
    SCOTTY DALE DOUTHIT, Chairman 
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Commissioner Palmer concurs in part and dissents in part. 
 

Concurring and Dissenting Opinion 

 I agree with the Administrative Law Judge’s findings that Claimant 

failed to prove that she is entitled to temporary-total-disability benefits from 

November 26, 2018. Accordingly, I concur with the majority on this point.  

I would find that Claimant failed to prove that she is entitled to the 

additional medical treatment of surgery as recommended by Dr. 

Blankenship.  

Dr. Knox examined Claimant and reviewed her MRI and X-rays. 

Afterwards, he determined that she would not benefit from surgery and 

recommended that she undergo a functional-capacity examination to 

determine what, if any, difficulty Claimant has performing work functions. 

Claimant did not put forth reliable effort during the FCE, so it was worthless. 

Dr. Knox again evaluated Claimant and determined that he had nothing in 

the way of medical treatment to offer Claimant and assigned her a 0% 

impairment rating.  

Claimant then switched to Dr. Blankenship, who determined that 

Claimant would benefit from surgery. Respondents sought a medical review 

by Dr. Salerno. Dr. Salerno determined that the procedure proposed by Dr. 

Blankenship was not medically appropriate. Dr. Blankenship then redid his 

report to indicate that the injury was directly related to her compensable 
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injury and was medically appropriate. This revised report changed nothing 

about Dr. Salerno’s opinion that the surgery is not medically necessary. So, 

we have Dr. Knox and Dr. Salerno on the one hand who believe that the 

surgery is not medically necessary and Dr. Blankenship on the other, who 

believes that surgery could be helpful. Because I would find the opinions of 

Dr. Knox and Dr. Salerno more credible than Dr. Blankenship’s, I would find 

that Claimant is not entitled to the additional medical treatment of surgery 

by Dr. Blankenship. Accordingly, I respectfully dissent from the majority on 

this point. 

 
    ___________________________________ 
    CHRISTOPHER L. PALMER, Commissioner 
 
 
 

 

Commissioner Willhite concurs and dissents. 

 

CONCURRING AND DISSENTING OPINION 

 

  After my de novo review of the entire record, I concur in part 

with but must respectfully dissent in part from the majority opinion.  I concur 

with the majority’s finding that the claimant has met her burden of proving 

by a preponderance of the evidence that she is entitled to additional 

medical treatment from Dr. Blankenship, including his proposed surgery.   

However, I must dissent from the majority opinion finding that Claimant has 
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failed to prove that she is entitled to temporary total disability benefits from 

November 26, 2018 and continuing through a date yet to be determined. 

  Temporary total disability is that period within the healing 

period in which an employee suffers a total incapacity to earn wages.  K II 

Constr. Co. v. Crabtree, 78 Ark. App. 222, 79 S.W.3d 414 (2002).  When an 

injured employee is totally incapacitated from earning wages and remains in 

his healing period, he is entitled to temporary total disability.  Id.  “Healing 

period” means that period for healing of an injury resulting from an accident.  

Ark. Code Ann. §11-9-102(12).  The healing period has not ended so long 

as treatment is administered for the healing and alleviation of the condition. 

J.A. Riggs Tractor Co. v. Etzkorn, 30 Ark. App. 200, 785 S.W.2d 51 (1990); 

Mad Butcher Inc. v. Parker, 4 Ark. App. 124, 628 S.W.2d 582 (1982).  

  It is undisputed that the claimant remains in her healing 

period.  The question here is whether the claimant is totally incapacitated 

from earning wages.  I find that the evidence preponderates that she is.  

The claimant saw her authorized treating physician, Dr. James Blankenship 

on November 26, 2018.  During this visit, Dr. Blankenship’s examination 

revealed the following: 

LUMBAR SPINE: Range of motion is restricted 
with flexion limited because of due to pain [sic] 
and extension limited because due to pain [sic].  
Gaenslen’s test is positive Bilateral Positive 
Piriformis bilateral Straight leg raising test is 
negative.  FABER test is positive. Bilateral 
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Pelvic compression test is positive. Bilateral 
Distraction test was positive. Bilateral Thigh 
thrust was positive. ... 
 

  By letter dated December 31, 2018, Dr. Blankenship indicated 

the following regarding the claimant’s work restrictions: 

Patient has restrictions of no lifting over 10 
pounds, no bending, twisting, stooping, crawling, 
kneeling, pushing, pulling.  No prolonged sitting, 
standing and walking. 
 

  The claimant’s position as a program assistant required her to 

sit, stand, walk, drive children to various locations, and to carry babies and 

children when necessary.  The work restrictions given by Dr. Blankenship 

prohibited the claimant from performing the job functions of her position.  

The respondent-employer failed to offer the claimant work within her 

restrictions and eventually discharged the claimant.   

  Although the claimant has performed work as an interpreter in 

the past, she is also unable to continue working in this capacity.  The 

claimant was prescribed Oxycodone.  The claimant testified that she is 

unable to work as an interpreter because this medication affects her 

cognitive abilities and makes her drowsy. 

  Therefore, based on the aforementioned, I find that the 

claimant proved by a preponderance of the evidence that she is entitled to 

temporary total disability benefits starting on November 26, 2018 and 

continuing through a date yet to be determined. 
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  For the foregoing reasons, I concur in part and dissent in part 

from the majority opinion.  

 
    ___________________________________ 
    M. SCOTT WILLHITE, Commissioner 


