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Respondents represented by the HONORABLE ERIC NEWKIRK, Attorney 
at Law, Little Rock, Arkansas. 
 
 
Decision of Administrative Law Judge:  Affirmed and Adopted. 
 

OPINION AND ORDER 

 Claimant appeals an opinion and order of the Administrative Law 

Judge filed October 17, 2018.  In said order, the Administrative Law Judge 

made the following findings of fact and conclusions of law: 

1. The Arkansas Workers’ Compensation Commission 
has jurisdiction over this claim. 

2. The stipulations agreed to by the parties are hereby 
accepted as fact. 

3. That at the time of the incident, the claimant was 
performing employment services. 

4. The claimant has failed to satisfy the burden of proof by 
a preponderance of evidence that his injuries are in fact 
work related. 
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5. Consequently, all other issues are moot. 
 
 We have carefully conducted a de novo review of the entire record 

herein and it is our opinion that the Administrative Law Judge's October 17, 

2018, decision is supported by a preponderance of the credible evidence, 

correctly applies the law, and should be affirmed.  Specifically, we find from 

a preponderance of the evidence that the findings of fact made by the 

Administrative Law Judge are correct and they are, therefore, adopted by 

the Full Commission.  

 Therefore we affirm and adopt the decision of the Administrative Law 

Judge, including all findings and conclusions therein, as the decision of the 

Full Commission on appeal.  

 IT IS SO ORDERED. 
 
 
    ___________________________________ 
    SCOTTY DALE DOUTHIT, Chairman 
 
 
    ___________________________________ 
    CHRISTOPHER L. PALMER, Commissioner 
 
 
 
Commissioner Willhite concurs and dissents. 

CONCURRING AND DISSENTING OPINION 

  After my de novo review of the entire record, I concur in part 

with but must respectfully dissent in part from the majority opinion.  I concur 
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with the majority’s finding that at the time of the incident, the claimant was 

performing employment services.  However, I must dissent from the 

majority opinion finding that the claimant has failed to satisfy the burden of 

proof by a preponderance of the evidence that his injuries are in fact work 

related. 

Factual and Medical Background 

  The claimant was employed by the respondent-employer as a 

laborer.  The claimant testified that he was responsible for emptying and 

cleaning out grain bins once they were emptied.  On May 20, 2016, the 

claimant and his co-worker, Antonio Epps, were trying to empty a bin from 

underneath the bin.  However, according to the claimant, the grain was not 

emptying properly and kept becoming stuck in the holes in the floor and in 

the discharge gate.  In an effort to release the grain, the claimant went 

inside the bin and began trying to sweep the grain out.  The claimant 

testified that somehow he got “sucked down” into the discharge gate and 

was trapped in the bin.  The claimant was freed from the bin by his co-

workers. 

  Javier Rodriguez, who was the claimant’s supervisor at the 

time of his workplace accident, testified that he instructed the claimant not 

to enter the bin.  Rodriguez also disputed the claimant’s testimony that he 

had been going in and out of the bin all day.  
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  The claimant initially sought medical treatment from the 

Baptist Health Medical Center Emergency Department on May 23, 2016.  

During this visit, the claimant reported pain in the lumbar region.  The 

claimant was diagnosed with bilateral low back pain without sciatica and 

body aches and prescribed Ultram and Skelaxin. 

  The claimant began treating at Concentra on June 6, 2016.  

The providers at Concentra prescribed physical therapy and prescription 

medications.  During the claimant’s July 15, 2016 visit at Concentra, the 

decision was made to refer the claimant to an orthopedic spine physician.   

  The claimant was referred to Dr. Ahmed Ghaleb.  The 

claimant’s initial visit with Dr. Ghaleb was on July 26, 2016.  Dr. Ghaleb 

ordered an MRI of the thoracic and lumbar spine which were performed on 

September 12, 2016.  The findings of the thoracic spine MRI included “a 

central and left paracentral disc bulge at C7-T1 in the ventral thecal sac 

without significant canal narrowing.  A central superior directed disc 

extrusion is noted at T7-T8”.  The lumbar spine MRI revealed “a small tear 

fissure of the posterior disc annulus in the midline, associated with a very 

small central disc herniation”. 

  Dr. Ghaleb noted decreased lordosis and increased lordosis 

of the lumbar spine and spasms in the L-spine musculature in his 
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January 27, 2017 medical records.  During this visit, Dr. Ghaleb noted that 

the claimant was a candidate for radio frequency ablation. 

  Prior to the May 20, 2016 work accident, the claimant was 

seen at Baptist Health on December 12, 2014 with complaints of low back 

pain.  A whole body scan was performed that was normal other than 

degenerative changes in the left great toe. 

Opinion 

  For the claimant to establish a compensable injury as a result 

of a specific incident, the following requirements of Ark. Code Ann. §11-

9102(4)(A)(i) (Repl. 2002), must be established: (1) proof by a 

preponderance of the evidence of an injury arising out of and in the course 

of employment; (2) proof by a preponderance of the evidence that the injury 

caused internal or external physical harm to the body which required 

medical services or resulted in disability or death; (3) medical evidence 

supported by objective findings, as defined in Ark. Code Ann. §11-9-102 

(4)(D), establishing the injury; and (4) proof by a preponderance of the 

evidence that the injury was caused by a specific incident and is identifiable 

by time and place of occurrence.  Mikel v. Engineered Specialty Plastics, 56 

Ark. App. 126, 938 S.W.2d 876 (1997). 
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  The claimant was injured in a specific incident.  It is 

undisputed that the claimant was involved in a workplace accident on 

May 20, 2016.  The claimant testified that he injured his back when he 

became trapped in a grain bin.  Also, as the majority has appropriately 

found, the claimant’s workplace accident occurred while the claimant was 

performing employment services. 

  Additionally, there are objective findings of the claimant’s 

injury in the form of a disc bulge at C7-T1 and a disc extrusion at T7-T8 as 

shown on an MRI and muscle spasms and decreased lordosis as noted by 

Dr. Ghaleb in his January 27, 2017 medical records.  Additionally, the 

claimant’s injuries required medical treatment, i.e., steroid injections, 

prescription medications and physical therapy.  

  The majority, in affirming and adopting the opinion of the 

Administrative Law Judge, believed the cause of the claimant’s symptoms 

to be degenerative in nature.  A pre-existing disease or infirmity does not 

disqualify a claim if the employment aggravated, accelerated, or combined 

with the disease or infirmity to produce the disability for which 

compensation is sought.  See, Nashville Livestock Commission v. Cox, 302 

Ark. 69, 787 S.W.2d 664 (1990); Conway Convalescent Center v. 

Murphree, 266 Ark. 985, 585 S.W.2d 462 (Ark. App. 1979); St. Vincent 

Medical Center v. Brown, 53 Ark. App. 30, 917 S.W.2d 550 (1996).  The 
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employer takes the employee as he finds him.  Murphree, supra.   

 In Leach v. Cooper Tire and Rubber Co., 2011 Ark. App. 571 (2011), 

the Court found that an aggravation of a previously asymptomatic 

degenerative condition was a compensable injury itself and granted the 

claimant workers’ compensation benefits.  The court noted that the 

employer takes the employee as he finds him and employment 

circumstances which aggravate a pre-existing condition are compensable.  

The court held that a supporting MRI scan and a finding of muscle spasms 

were sufficient to establish the compensability of the claim. 

  Applying this same analysis to the case at bar, it is clear that 

the claimant sustained a compensable injury.  There was a significant 

change in the condition of the claimant’s back after the May 20, 2016 work 

accident.  Prior to this incident, the claimant’s back condition had been 

asymptomatic since 2014 and he was able to perform all of his work duties 

without restrictions or limitations.  However, after the work accident, the 

claimant was placed on light duty and given the restrictions of “absolutely 

no lifting, no climbing, no pulling, no loading or unloading materials”.  As in 

Leach, the claimant has an MRI and documented muscle spasms which are 

sufficient to establish the compensability of his claim.  Thus, I find that the 

evidence preponderates that there is a causal connection between the 

claimant’s back injury and the May 20, 2016 workplace accident. 
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  Therefore, based on the aforementioned, I find that the 

claimant proved by a preponderance of the evidence that he sustained a 

compensable injury to his back. 

  For the foregoing reasons, I concur in part and dissent in part 

from the majority opinion. 

 
    ___________________________________ 
    M. SCOTT WILLHITE, Commissioner 
 


