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OPINION AND ORDER 
 

The respondents appeal an administrative law judge’s opinion filed 

July 9, 2018.  The administrative law judge found that the claimant proved 

he was entitled to additional medical treatment and additional temporary 

total disability benefits.  After reviewing the entire record de novo, the Full 

Commission finds that the claimant suffered a deep vein thrombosis as a 

result of the compensable injury to his left lower extremity.  The Full 

Commission finds that the claimant did not prove he was entitled to 

temporary total disability benefits as a result of his compensable injury.    
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I. HISTORY 

 David Glen Grant, now age 51, testified that he had a pre-existing 

history of “DVT or blood clots” occurring in 2013.  The claimant testified on 

cross-examination that this pre-existing condition was work-related and 

occurred while he was employed with another motor carrier.  The claimant 

testified that he had been prescribed blood thinning medication for a time as 

a result of the injury in 2013, but that he had not undergone treatment for 

blood clotting since 2013.   

 The record indicates that the claimant became employed as a driver 

for the respondents in about July 2017.  The parties stipulated that the 

claimant sustained a compensable injury to his left knee on October 5, 

2017.  The claimant testified that he was attempting to refuel a refrigerated 

container, or “reefer unit.”  The claimant testified, “I went up and down the 

steps on the back of the truck about ten times doing this trying to get it 

done….I don’t know how long I hung my foot or whatever, but it wound up 

twisting me, twisted my knee….And heard a pop, you know.”  The claimant 

testified that he contacted his supervisor, Ronnie Dowdy, and informed him 

that he had sustained an accidental injury.  The claimant testified that 

Ronnie Dowdy asked him to “finish his load,” so the claimant completed his 

designated route over the next four days.   
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The claimant treated at Arkansas Occupational Health Clinic 

beginning October 9, 2017: 

At the request of and authorization by Westar Refrigerated 
Trans, we are seeing David Grant….Patient states he was 
climbing up and down the back of his truck and his left knee 
started hurting….David’s primary problem is pain located in 
the left knee.  Previous problems.  He considers it to be 
severe.  He describes it as burning, throbbing, popping.  
David says that it seems to be constant.  The problem began 
on 10/5/2017.  He has noticed that it is made worse by turning 
it.  He feels it is getting worse….He is working full time on 
regular duty…. 
 
Left Knee:  The knee examination is abnormal….Scarring is 
present over the patellar area…. 
 

 Dr. Konstantin V. Berestnev diagnosed “1.  Left knee pain.  2.  

Unspecified fracture of left patella, initial encounter for closed fracture.”  Dr. 

Berestnev reported that an x-ray of the claimant’s left knee was abnormal, 

showing a “Fracture – Patella.  Age undetermined.”  Dr. Berestnev reported, 

“David’s recommended work status is Restricted Duty….General:  No 

driving trucks, Climbing may not be performed.  Kneeling may not be 

performed.  Squatting may not be performed.” 

 Dr. Berestnev signed a Form AR-3, Physician’s Report, on 

October 9, 2017.  Dr. Berestnev diagnosed “Left patellar fracture – non-

displaced, age undetermined.”  Dr. Berestnev recommended an MRI of the 

claimant’s left knee and a “Knee splint.”  Dr. Berestnev indicated on the 
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Form AR-3 that the claimant could return to work on October 9, 2017 with 

the temporary restrictions, “No kneeling, squatting, climbing, driving trucks.” 

 Ronnie Dowdy corresponded with the claimant on October 11, 2017:   

Based on the medical documentation dated 10/9/17, provided 
by Dr. Berestnev at Arkansas Occupational Health Clinic, we 
currently have a temporary modified work assignment 
available.  This will enable you to return to work in a setting 
appropriate for your physical capabilities and restrictions. 
According to Dr. Berestnev, based on your injury, you may 
engage in work activities as long as they do not involve 
kneeling, squatting, climbing or driving a truck. 
Please contact me immediately regarding your modified work 
assignment.  Failure to report to work will result in a forfeiture 
of your temporary disability benefits. 
We sincerely hope that you are feeling better and we look 
forward to working with you through this process. 
 

 Nevertheless, the claimant testified that he did not return to work 

after October 9, 2017.  The respondents’ attorney cross-examined the 

claimant: 

Q.  Dr. [Berestnev] placed you on restricted work activities? 
A.  Yes.   
Q.  Okay.  And that involved no climbing, no squatting, no 
kneeling.  You understood those to be your work restrictions? 
A.  Yes.   
Q.  Okay.  And you had a conversation with Ron Dowdy about 
returning to work on a light duty basis and he communicated 
to you that the restricted work was available.  Is that right? 
A.  Yes. 
Q.  But you didn’t want to try it? 
A.  Well, that was before my pain started getting worse and 
my swelling started coming back. 
Q.  I understand.  Again, we are just talking about this 
conversation.  We discussed this in your deposition.  During 
the conversation with Ron, he told you that the light duty work 
was available? 
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A.  Yes. 
Q.  And he told you that Westar was willing to accommodate 
that light duty work.  You understood that, right? 
A.  Yes. 
Q.  Okay. 
A.  But he never said what it was. 
Q.  And you didn’t go to Westar to find out what it was? 
A.  Right. 
Q.  You didn’t show up to work and say I am here on this light 
duty, put me to work.  You didn’t do that? 
A.  Yes.  That was before I even found out I had a blood clot.   
 

 The claimant followed up with Dr. Berestnev on October 13, 2017:  

“Patient states that his left knee is still hurting.  Patient states that when he 

is walking he feels like something moves in his knee….Due to pt’s past 

history of left leg DVT, recommend left lower leg Doppler test.”  Dr. 

Berestnev diagnosed “1.  Left Knee pain.  2.  Unspecified fracture of left 

patella, initial encounter for closed fracture.”  Dr. Berestnev stated, “David’s 

recommended work status is Restricted Duty….General:  No driving trucks, 

Climbing may not be performed.  Kneeling may not be performed.  

Squatting may not be performed.”   

 Dr. Berestnev requested a US Duplex Lower Ext Unilateral Limited, 

which was taken on October 16, 2017: 

Left Bilateral lower extremity venous duplex ultrasound 
examination performed on October 16, 2017.  No comparison 
study is available. 
History:  Lower extremity pain.  History of lower extremity DVT 
and pulmonary embolism…. 
Findings:  There is occlusive venous thrombosis involving the 
distal femoral, popliteal, and posterior tibialis veins.  There is 
thrombus involving the sural veins. 
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There is normal compression and augmentation within the mid 
and proximal aspect of the femoral vein and common femoral 
vein.  Incidentally noted are collateral vessels involving the 
mid thigh region. 
No fluid collection involving the popliteal fossa consistent with 
a hematoma or Baker’s cyst is identified.  There is mild edema 
involving subcutaneous soft tissues.   
Impression:   
1.  Occlusive thrombus involving the distal femoral, popliteal, 
and posterior tibialis veins. 
2.  Collateral vessels involving the mid thigh region.   

   
 The claimant sought emergency treatment at Washington Regional 

Medical Center on October 16, 2017:  “Patient presents for evaluation of 

pain, to the left lower leg.  Patient presents for evaluation of swelling, to the 

left lower leg….Patient’s condition exacerbated by walking.”  An Ultrasound 

of Left Lower Extremity Deep Veins was taken on October 16, 2017, with 

the impression, “Deep vein thrombosis in the left lower extremity from the 

mid superficial femoral vein to popliteal vein.”  A physician diagnosed 

“Acute embolism and thrombosis of unspecified deep veins of left lower 

extremity.” 

 An MRI of the claimant’s left knee was taken on October 20, 2017, 

with the following impression: 

1.  Moderate joint effusion without internal derangement of the 
left knee. 
2.  Mild osteoarthritic degenerative changes predominantly 
involving the  medial compartment. 
3.  Minimal strain involving the medial collateral ligament. 
4.  Lesion involving the distal aspect of the femur measuring 
1.8 x 1.6 cm which may represent an enchondroma and less 
likely bone infarct. 
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5.  Mild strain involving the medial gastrocnemius muscle.   
 

 The claimant followed up with Dr. Berestnev on October 20, 2017:  

“Patient states that his left knee is hurting and still swelling off and on….The 

problem began on 10/5/2017.  It is improved with lying down.  He has 

noticed that it is made worse by walking.  He feels it is getting 

worse….Venous Doppler of the left low extremity showed DVT.  MRI did not 

show any internal knee derangement….Symptoms related to the DVT – not 

work-related.  Return-to-work plan communicated to the employer.”  Dr. 

Berestnev diagnosed “1.  Left Knee pain.  2.  Acute embolism and 

thrombosis of unspecified deep veins of left lower extremity….Refer to his 

PCP for the treatment of DVT….The cause of this problem does not appear 

to be related to work activities.”   

 Dr. Berestnev signed a Form AR-3, Physician’s Report, on 

October 20, 2017.  Dr. Berestnev diagnosed “Left leg DVT – not work-

related….Patient to see a knee specialist on his own….Defer to his doctor 

for a non-work-related condition.”     

The claimant treated at WR Family Clinic Fayetteville on 

November 16, 2017: 

Patient said he had pain in his left arm, back, neck, face, and 
head.  He called an ambulance and was taken to WRMC 
where they worked him up for cardiac issues.  Pt was on 
Xarelto at this time.  He says all of this was happening d/t the 
Xarelto so he stopped taking it and his sx went away.  Pt still 
c/o left knee pain.  He saw someone for knee pain who gave 
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him a knee brace, shortly after he got a blood clot.  He is 
requesting a referral to a knee specialist.   
 
PHYSICIAN HPI:  THE PATIENT IS A 50 Y/O M TRUCK 
DRIVER WHO IS HERE TO ESTABLISH CARE.  THE 
PATIENT HAS BEEN SEEN SEVERAL TIMES RECENTLY 
IN THE ER FOR CHEST PAIN.  REVIEW OF RECENT ER 
VISIT AT WRMC STATES THAT HE DECLINED TO BE 
ADMITTED FOR FURTHER EVALUATION OF CHEST PAIN.  
PATIENT WAS DIAGNOSED W/ HIS 2ND DVT (LEFT LOWER 
EXT) ON OCT 16, 2017.  PATIENT REPORTS THAT THE 
1ST DVT IN 2013 IN LLE PATIENT REPORTS TAKING 
WARFARIN 4 MONTHS.  PATIENT HAS STOPPED TAKING 
THE XARELTO PRESCRIBED TO HIM BY ER PHYSICIAN 
BECAUSE HE WAS HAVING BAD SIDE EFFECTS….THE 
PATIENT IS A TRUCK DRIVER AND CONCERNED ABOUT 
TAKING MEDICATION THAT WILL EFFECT HIS ABILITY TO 
DRIVE….TODAY PATIENT C/O LEFT KNEE PAIN HE HAD 
AN MRI DONE ON OCTOBER 20, 2017 AT ARKANSAS 
IMAGING, HE STATES THAT HE WAS TOLD HE HAD A 
KNEE SPRAIN.  HE IS HAVING SIGNIFICANT PAIN 
W/AMBULATION. … 
 
Deep Vein Thrombosis (Brief):  The patient is being seen for 
an initial evaluation of an existing diagnosis of deep vein 
thrombosis.  Symptoms:  leg pain, calf tenderness and 
localized swelling.  The patient is currently experiencing 
symptoms.  The patient is not currently being treated for this 
problem.   
 

 Physical examination of the claimant’s left knee on November 16, 

2017 showed “swelling medial aspect and popliteal fossa.”  Dr. Rosemay 

Pierre assessed “1.  Left leg pain.  2.  Deep vein thrombosis.  3.  Deep vein 

thrombosis of left lower extremity.”   

 The claimant followed up at WR Family Clinic Fayetteville on 

November 20, 2017:  “Still c/o knee pain with radiating pain down to the 
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foot….He is still having left knee pain and difficulty w/ambulation….Review 

of most recent lower ext US, show:  DVT of mid superficial Femoral vein 

through popliteal vein, see results below….Patient reports wearing a left 

knee brace for knee pain which likely brought on the blood clot.  Patient has 

a history of blood clots.”  The November 20, 2017 follow-up report indicated 

that a Left Lower Extremity Ultrasound Venous Duplex had been performed 

on November 17, 2017, with the impression, “DEEP VENOUS 

THROMBOSIS INVOLVING THE MID SUPERFICIAL FEMORAL VEIN 

THROUGH THE POPLITEAL VEIN.  THE THROMBUS IS LARGELY 

NONOCCLUSIVE, THOUGH VOLUME OF THROMBUS IS SLIGHTLY 

INCREASED IN THE DISTAL SFV WITH OCCLUSION OF THE VESSEL.  

DR. PIERRE IS AWARE OF THE FINDINGS.”  Dr. Pierre’s assessment on 

November 20, 2017 was “1.  Deep vein thrombosis of left lower extremity.  

2.  Left leg pain.  3.  Left knee pain.” 

 Dr. Pierre corresponded on December 21, 2017: 

I am writing this letter as requested by my patient, Mr. David 
G. Grant, the patient has been under my care since 
November 16, 2017.  He was diagnosed with a left lower 
extremity DVT and is currently on medication for treatment.  
Patient has had blood clots in the past.  He is a truck driver, 
with prolonged sitting and inactivity that increases risk for DVT 
formation.  Mr. Grant is in pain as a result of his ailment and is 
unable to work at this time.  We will reevaluate in six months 
and determine ability to work at that time.  Should you have 
any questions, please feel free to contact me.   
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 A pre-hearing order was filed on January 31, 2018.  The claimant 

contended that he “sustained injuries to his left knee on October 3, 2017 

and in the course and scope of his employment.  As a compensable 

consequence, the claimant had blood clotting and an infection around the 

surgical wound site.  The respondents initially accepted the claim as 

compensable and paid certain medical and indemnity benefits.  The 

claimant was taken off work on October 7, 2017 by his physician and his 

employer terminated him that day.  The claimant has been off of work since 

October 7, 2017 and he is entitled to temporary total disability benefits from 

that date to a date yet to be determined.  The claimant is also entitled to 

additional medical treatment, mileage, and attorney’s fees.  All other issues 

are reserved.”  The respondents contended that the claimant “has received 

all benefits to which he is entitled.”   

 The parties agreed to litigate the following issues: 

1.  Whether the claimant is entitled to additional medical 
treatment. 
2.  Whether the claimant is entitled to reimbursement of 
mileage expenses. 
3.  Whether the claimant is entitled to temporary total disability 
benefits from October 9, 2017 to a date yet to be determined. 
4.  Fees for legal services.   
 

  After a hearing, an administrative law judge filed an opinion on 

July 9, 2018.  The administrative law judge found that the claimant proved 

“his DVT is a compensable consequence of his admittedly compensable left 
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knee injury.”  The administrative law judge found that the claimant proved 

he was entitled to temporary total disability benefits “from December 21, 

2017 until a date yet to be determined.”  The respondents appeal to the Full 

Commission.   

II. ADJUDICATION 

 A.  Medical Treatment 

 The employer shall promptly provide for an injured employee such 

medical treatment as may be reasonably necessary in connection with the 

injury received by the employee.  Ark. Code Ann. §11-9-508(a)(Repl. 2012).  

The employee has the burden of proving by a preponderance of the 

evidence that medical treatment is reasonably necessary.  Stone v. Dollar 

General Stores, 91 Ark. App. 260, 209 S.W.3d 445 (2005).  Preponderance 

of the evidence means the evidence having greater weight or convincing 

force.  Metropolitan Nat’l Bank v. La Sher Oil Co., 81 Ark. App. 269, 101 

S.W.3d 252 (2003).  What constitutes reasonably necessary medical 

treatment is a question of fact for the Commission.  Wright Contracting Co. 

v. Randall, 12 Ark. App. 358, 676 S.W.2d 750 (1984).   

 An administrative law judge found in the present matter, “2.  The 

claimant has proven that his DVT is a compensable consequence of his 

admittedly compensable left knee injury.”  The Full Commission affirms this 

finding.  The parties stipulated that the claimant sustained a compensable 
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injury to his left knee on October 5, 2017.  The claimant testified that he 

twisted his left knee while performing employment services.  The claimant 

treated with Dr. Berestnev at Arkansas Occupational Health Clinic 

beginning October 9, 2017.  Dr. Berestnev diagnosed left knee pain and a 

fracture of the left patella.  Dr. Berestnev treated the claimant 

conservatively, which treatment included application of a knee splint.  Dr. 

Berestnev arranged a US Duplex Ext Unilateral Limited which was taken on 

October 16, 2017.  This post-injury diagnostic testing showed “1.  Occlusive 

thrombus involving the distal femoral, popliteal, and posterior tibialis veins.”  

The record indicates that an Ultrasound of Left Lower Extremity Deep Veins 

was also taken on October 16, 2017.  This additional diagnostic testing 

showed “Deep vein thrombosis in the left lower extremity from the mid 

superficial femoral vein to popliteal vein.”   

 Dr. Berestnev reported on October 20, 2017 that the claimant’s 

condition included “2.  Acute embolism and thrombosis of unspecified deep 

veins of left lower extremity….Refer to his PCP for the treatment of 

DVT….The cause of this problem does not appear to be related to work 

activities.”  However, Dr. Pierre opined on November 20, 2017, “Patient 

reports wearing a left knee brace for knee pain which likely brought on the 

blood clot.  Patient has a history of blood clots.”  If an injury is 

compensable, then every natural consequence of that injury is also 
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compensable.  Hubley v. Best Western Governor’s Inn, 52 Ark. App. 226, 

916 S.W.2d 143 (1996).  The basic test is whether there is a causal 

connection between the two episodes.  Jeter v. B.R. McGinty Mechanical, 

62 Ark. App. 53, 968 S.W.2d 645 (1998).  Whether there is a causal 

connection is a question of fact for the Commission.  Id.   

 In the present matter, the Full Commission finds that the deep vein 

thrombosis diagnosed by the treating physicians was causally related to the 

October 5, 2017 injury to the claimant’s left lower extremity.  The Full 

Commission recognizes the claimant’s testimony that he had suffered from 

blood clots after a work-related injury in 2013 with another employer.  

However, the record corroborates the claimant’s testimony that he had not 

required treatment for this pre-existing condition since 2013, before the 

October 5, 2017 compensable injury.  We also recognize Dr. Berestnev’s 

opinion that the DVT condition was not work-related, whereas Dr. Pierre 

opined that the claimant had suffered from a blood clot as a result of 

placement of a left knee brace following the October 5, 2017 compensable 

injury.  It is within the Commission’s province to weigh all of the medical 

evidence and to determine what is most credible.  Minnesota Mining & Mfg. 

v. Baker, 337 Ark. 94, 989 S.W.2d 151 (1999).  The Commission has the 

authority to accept or reject a medical opinion and the authority to 

determine its probative value.  Poulan Weed Eater v. Marshall, 79 Ark. App. 
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129, 84 S.W.3d 878 (2002).  In the present matter, the Full Commission 

finds that Dr. Pierre’s opinion is credible and is entitled to more evidentiary 

weight than Dr. Berestnev’s opinion.  The Full Commission finds that the 

claimant proved he sustained a deep vein thrombosis as a result of the 

October 5, 2017 compensable injury.   

 B.  Temporary Disability 

 For scheduled injuries the injured employee is to receive temporary 

disability benefits during the healing period or until the employee returns to 

work, whichever occurs first.  Ark. Code Ann. §11-9-521(a)(Repl. 2012); 

Wheeler Constr. Co. v. Armstrong, 73 Ark. App. 146, 41 S.W.3d 822 

(2001).  The healing period is that period for healing of the injury which 

continues until the employee is as far restored as the permanent character 

of the injury will permit.  Nix v. Wilson World Hotel, 46 Ark. App. 303, 879 

S.W.2d 457 (1994).  If the underlying condition causing the disability has 

become more stable and nothing further in the way of treatment will 

improve that condition, the healing period has ended.  Id.  Whether an 

employee’s healing period has ended is a question of fact for the 

Commission.  Ketcher Roofing Co. v. Johnson, 50 Ark. App. 63, 901 

S.W.2d 25 (1995). 

 An administrative law judge found in the present matter, “6.  The 

claimant has failed to prove by a preponderance of the evidence that he is 
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entitled to temporary total disability benefits from October 9, 2017 to 

December 20, 2017.  The claimant has proven his entitlement to temporary 

total disability from December 21, 2017 until a date yet to be determined.”  

The Full Commission does not affirm the administrative law judge’s finding 

that the claimant proved he was entitled to temporary total disability benefits 

from December 21, 2017 until a date yet to be determined. 

 The parties stipulated that the claimant sustained a compensable 

injury to his left knee on October 5, 2017.  The Full Commission has found 

that the claimant suffered a deep vein thrombosis in his left lower extremity 

as a result of the compensable injury.  The record indicates that the 

claimant continued to work for the respondents for several days following 

the compensable injury.  The claimant began treating with Dr. Berestnev on 

October 9, 2017.  Dr. Berestnev reported, “David’s recommended work 

status is Restricted Duty….General:  No driving trucks, Climbing may not be 

performed.  Kneeling may not be performed.  Squatting may not be 

performed.”  The claimant’s supervisor, Ronnie Dowdy, corresponded with 

the claimant on October 11, 2017 and offered the claimant “return to work in 

a setting appropriate for your physical capabilities and restrictions.”  Ronnie 

Dowdy informed the claimant that he was familiar with the temporary 

restrictions assigned by Dr. Berestnev and that the respondents would 

comply with same.   
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 However, the claimant chose not to return to work.  The claimant 

admitted on cross-examination that he did not even attempt to return to 

work in accordance with the temporary restrictions assigned by Dr. 

Berestnev.  Based on the claimant’s lack of cooperation with the treating 

physicians and the respondent-employer, the administrative law judge 

found that the claimant “has failed to prove his entitlement to temporary 

total disability benefits from October 9, 2017 until December 20, 2017.  

During that period of time an offer of employment within the claimant’s work 

restrictions was made and the claimant refused that offer.”  The claimant 

does not appeal that finding.  The administrative law judge found that the 

claimant “has proven his entitlement to temporary total disability from 

December 21, 2017 until a date yet to be determined.”  The administrative 

law judge based this finding on Dr. Pierre’s December 21, 2017 

correspondence with stated in part, “Mr. Grant is in pain as a result of his 

ailment and is unable to work at this time.”  Nevertheless, the evidence 

does not demonstrate that Dr. Pierre knew of the respondents’ offer of 

restricted work duties.  In fact, Dr. Pierre opined that the claimant had 

engaged in “prolonged sitting and inactivity that increases risk for DVT 

formation.”  The evidence tends to show that, if the claimant had returned to 

restricted work duties as offered by the respondents, he would not have 

suffered from “prolonged sitting and inactivity that increases risk for DVT 
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formation.”  The claimant’s return to appropriate work arguably would have 

decreased his risk of DVT formation, according to Dr. Pierre’s 

December 21, 2017 correspondence.   

 Ark. Code Ann. §11-9-526(Repl. 2012) provides: 

If any injured employee refuses employment suitable to his or 
her capacity offered to or procured for him or her, he or she 
shall not be entitled to any compensation during the 
continuance of the refusal, unless in the opinion of the 
Workers’ Compensation Commission, the refusal is justifiable.   
 

 The Arkansas Court of Appeals has affirmed the Commission’s 

denial of temporary total disability benefits when a claimant unjustifiably 

refuses an offer to return to suitable employment.  See Gomez v. Crossland 

Constr. Co., 2011 Ark. App. 787.  Likewise in the present matter, the Full 

Commission finds that the claimant unjustifiably refuses suitable 

employment offered to him.  We therefore find that the claimant did not 

prove he was entitled to temporary total disability benefits beginning 

December 21, 2017 until a date yet to be determined.   

 After reviewing the entire record de novo, the Full Commission finds 

that the claimant proved he suffered a deep vein thrombosis as a result of 

the admitted compensable injury to his left lower extremity.  The Full 

Commission finds that the treatment of record for the deep vein thrombosis, 

including medical mileage, was reasonably necessary in accordance with 

Ark. Code Ann. §11-9-508(a)(Repl. 2012).  The claimant did not prove he 
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was entitled to temporary total disability benefits from December 21, 2017 

until a date yet to be determined.  The evidence demonstrates that the 

claimant unjustifiably refused suitable employment offered to him, in 

accordance with the provisions of Ark. Code Ann. §11-9-526(Repl. 2012).  

For prevailing in part on appeal to the Full Commission, the claimant’s 

attorney is entitled to a fee of five hundred dollars ($500), pursuant to Ark. 

Code Ann. §11-9-715(b)(Repl. 2012). 

 IT IS SO ORDERED.   

 
 
    ___________________________________ 
    SCOTTY DALE DOUTHIT, Chairman 
 
 
 
    ___________________________________ 
    CHRISTOPHER L. PALMER, Commissioner 
 

 
 
 
Commissioner Hood concurs and dissents. 
 
 

CONCURRING AND DISSENTING OPINION 
 
  After my de novo review of the entire record, I concur in part 

with but must respectfully dissent in part from the majority opinion.  I concur 

with the majority’s finding that the claimant suffered a deep vein thrombosis 

as a result of the compensable injury to his left lower extremity.  However, I 

must dissent from the majority opinion finding that the claimant did not 
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prove he was entitled to temporary total disability benefits as a result of his 

compensable injury. 

  Ark. Code Ann. §11-9-521 provides that for scheduled 

injuries, an injured worker is entitled to temporary total benefits during the 

healing period or until the employee returns to work.  Ark. Code Ann. §11-9-

526 provides that “if any injured employee refuses employment suitable to 

his or her capacity offered to or procured for him, he or she shall not be 

entitled to any compensation during the continuance of the refusal, unless 

in the opinion of the Workers’ Compensation Commission, the refusal is 

justifiable.” 

  It is not necessary for a claimant with a scheduled injury to 

prove that he is totally incapacitated from earning wages in order to collect 

temporary total disability benefits.  Fendley v. Pea Ridge Sch. Dist., 97 Ark. 

App. 214, 245 S.W.3d 676 (2006).  Rather, he is entitled to temporary total 

disability benefits during his healing period or until he returns to work, 

whichever occurs first, regardless of whether he has demonstrated that he 

is actually incapacitated from earning wages.  Wheeler Const. Co. v. 

Armstrong, 73 Ark. App. 146, 41 S.W.3d 822 (2001).  

  “Healing period” means that period for healing of an injury 

resulting from an accident.  Ark. Code Ann. §11-9-102(12).  The healing 

period has not ended so long as treatment is administered for the healing 
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and alleviation of the condition. J.A. Riggs Tractor Co. v. Etzkorn, 30 Ark. 

App. 200, 785 S.W.2d 51 (1990); Mad Butcher Inc. v. Parker, 4 Ark. App. 

124, 628 S.W.2d 582 (1982). 

  I find that the claimant is entitled to temporary total disability 

benefits.   At the time of the hearing, the claimant remained in his healing 

period, as he was continuing to receive treatment from Dr. Rosemary 

Pierre.  Dr. Pierre’s December 21, 2017 letter indicated that the claimant 

was on medication for treatment of a left lower extremity DVT.  This letter 

also indicated that the claimant was unable to work.  The claimant offered 

testimony that he has not worked in any capacity since October 9, 2017.  

Thus, the claimant is entitled to temporary total disability benefits starting on 

December 21, 2017 until a date yet to be determined.      

  In denying temporary total disability benefits, the majority has 

relied on Section 526, noting the claimant’s refusal to accept light duty work 

as a basis for doing so.  I believe this finding is in error.  Once Dr. Pierre 

removed the claimant from work on December 21, 2017, the provisions of 

Section 526 were no longer applicable.   Based on the holdings in Wheeler, 

supra, because the claimant sustained a scheduled injury, remained in his 

healing period, and has not returned to work it was not necessary for the 

Commission to address the issue of whether the claimant refused suitable 

employment.  The relevant points here are that the claimant remains in his 
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healing period and has not returned to work.  The fact that the claimant 

refused light duty work before he was taken off work is not relevant.  See 

Thang Chu v. Rheem Manufacturing Co., G605681, Full Comm. Opinion, 

Feb. 27, 2018.  

  Therefore, based on the aforementioned, I would find that the 

claimant has established by a preponderance of the evidence that he is 

entitled to temporary total disability benefits starting on December 21, 2017 

until a date yet to be determined. 

  For the foregoing reasons, I concur in part and dissent in part 

from the majority opinion.  

 
 
    ___________________________________ 
    PHILIP A. HOOD, Commissioner 


