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OPINION AND ORDER 

  Claimant appeals an opinion and order of the Administrative 

Law Judge filed December 6, 2018. In said order, the Administrative Law 

Judge made the following findings of fact and conclusions of law: 

1. The stipulation agreed to by the parties at a pre-hearing 
conference conducted on August 22, 2018 and contained in a 
pre-hearing order filed that same date is hereby accepted as fact. 
 

2. The parties’ stipulation that if compensable claimant would be 
entitled to the maximum compensation rate is also hereby 
accepted as fact. 

 
3. At the time of his motor vehicle accident on October 7, 2015, 

claimant was an independent contractor, not an employee of 
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respondent. Therefore, claimant did not suffer a compensable 
injury on that date. 

 
  We have carefully conducted a de novo review of the entire 

record herein and it is our opinion that the Administrative Law Judge's 

decision is supported by a preponderance of the credible evidence, 

correctly applies the law, and should be affirmed. Specifically, we find from 

a preponderance of the evidence that the findings of fact made by the 

Administrative Law Judge are correct and they are, therefore, adopted by 

the Full Commission.  

  Therefore we affirm and adopt the December 6, 2018 decision 

of the Administrative Law Judge, including all findings and conclusions 

therein, as the decision of the Full Commission on appeal.  

  IT IS SO ORDERED. 

    ___________________________________ 
    SCOTTY DALE DOUTHIT, Chairman 
 
    ___________________________________ 
    CHRISTOPHER L. PALMER, Commissioner 
 
 

Commissioner Willhite dissents. 
 

DISSENTING OPINION 

  After my de novo review of the record in this claim, I dissent 

from the majority opinion, finding that at the time of his motor vehicle 

accident on October 7, 2015, claimant was an independent contractor, not 
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an employee of respondent and that the claimant did not suffer a 

compensable injury on that date. 

Factual & Medical Background 

  The claimant worked as a physical therapist, providing in-

home physical therapy to patients.  On October 7, 2015, while en route to a 

patient’s home, the claimant was involved in a motor vehicle accident.  The 

claimant has no recollection of the accident.  The narrative from the 

Arkansas Motor Vehicle Crash Report contained within the Commission’s 

record indicates the following: 

On 10/7/2015, I (Deputy Tyler Porter) was 

dispatched to the area of N Rudy Road just 

south of Bond Special in reference to a 2 vehicle 

accident with no injuries.  Upon arrival I met with 

the Driver of V1 Jessica Kirkley and the Driver of 

V2 John Davis at the scene.  I then gathered all 

of the proper paperwork from both V1 and V2. 

 

V1 stated that she was driving S down N Rudy 

Rd, when she came to a right corner.  V1 stated 

that V2 was coming around the corner, partially 

in her lane.  V1 stated that she then hit the 

brakes trying to avoid V2 on the corner.  V1 

stated that she then slid into the front end of V2.  

When asking V1 if she needed medical 

attention, she stated that she did not. 

 

V2 stated that he was traveling N down N Rudy 

Road when he approached a left turn corner.  

V2 stated that V1 approached the corner fast, 

causing V1 to connect with the front end of V2 

causing the accident and vehicle damage.  V2 

stated that he was light headed and had a 
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headache.  When asking V2 if he needed 

medical attention, he stated that he was fine, I 

asked V2 multiple times if he needed medical 

assistance and he refused. ... 

 

  At the hearing, the claimant’s girlfriend, Tasha Wilson, 

testified that she picked the claimant up after the accident.  According to 

Wilson, once she picked the claimant up, they ate lunch, ran errands for 

approximately three hours, then headed home.  It became apparent to 

Wilson that the claimant was disoriented because he had no recollection of 

any part of the day or why he was in the car with her.  Wilson testified that 

she turned around and took the claimant to the emergency room. 

  The claimant was seen in the Emergency Department of 

Mercy Hospital in Fort Smith with complaints of a headache and confusion.  

According to the medical notes, the claimant reported that he hit his head in 

a motor vehicle collision.  The claimant underwent a cervical spine CT that 

showed: 

IMPRESSION: 

No cervical fracture.  Degenerative changes 

especially at C5-6 with mild left foraminal 

narrowing.  May be small central disc protrusion 

or bulge C3-4 but no canal stenosis at that level. 

... 

 

  A CT of the claimant’s head showed “no significant brain 

abnormality”.  After examination, the claimant was diagnosed with a 

concussion, without loss of consciousness. 
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  The claimant was discharged from the Emergency 

Department, but upon returning home, he became increasingly confused 

and began vomiting.  Wilson took the claimant back to the emergency 

room. The claimant received a Toradol injection and underwent an 

additional head CT scan.  The CT showed no acute change from the scan 

done the day before, on October 7, 2015. 

  Medical records from the claimant’s October 26, 2015 visit 

with Dr. Arthur Johnson contain the following note: 

I have reviewed the CT and MRI of the brain 

from Mercy Fort Smith which shows: A small 

amount of hemorrhage along the left mesial 

temporal lobe region and the left side of the 

ambient cistern that is present on both the CT 

brain from 10/7 and 10/8 with no significant 

mass effect.  ... 

 

  Dr. Johnson assessed the claimant with postconcussion 

syndrome, memory loss due to medical condition, and dizziness.  The 

claimant was taken off of work “until his memory returns”. 

  The claimant sought treatment from Dr. Daniel Drubach at the 

Mayo Clinic on May 24, 2016.  Dr. Drubach ordered additional diagnostic 

testing, including an MRI and PET scan.  The MRI did not show any 

changes from the prior test.  The Impression from the PET scan was as 

follows: 

There is mild FDG hypometabolism throughout 

the cerebral parenchyma.  This is slightly more 
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prominent within the temporal, frontal and 

anterior cingulate, on the left side greater than 

right.  The most pronounced FDG 

hypometabolism is within the caudate nuclei 

bilaterally.  A mild diffuse degenerative or 

inflammatory process cannot be excluded.  No 

definitive pattern for dementia. 

 

  The claimant was seen by a psychiatrist, Dr. Donald 

Chambers.  By letter dated July 7, 2016, Dr. Chambers opined the 

following: 

... He appears to me to have an anterograde 

amnesia.  His CT scan showed a very slight 

bleed in the temporal lobe.  In my two interviews 

I had the impression that he was a neurological 

and not a psychiatric case in this regard, 

although I do think than an overall mild head 

injury likely has occurred but that there was a 

slight tissue disruption and these focal 

symptoms come from that. 

 

I plan to see him at spaced intervals and at this 

point do not anticipate giving him any 

psychotropic medication. 

 

  On July 19, 2016, the claimant underwent an EEG.  Based on 

the findings of this EEG, Dr. Jonathan Walker formed an opinion that the 

claimant’s traumatic brain injury caused him to have constant migraine, 

tinnitus, fatigue, poor memory, anxiety, frustration, poor sleep, and cognitive 

difficulties.  Dr. Walker noted the following in his July 14, 2018 medical 

record: 
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He brought QEEG with him done by NovaTech 

EEG.  The QEEG indicated severe diffuse brain 

damage, which is responsible for causing his 

persistent migraine headaches, tinnitus, memory 

loss and fatigue.  These changes are an 

indication of severe brain damage caused by 

head trauma. 

 

  Regarding the claimant’s status as an employee, testimony 

was offered by Tasha Wilson and Edward Hickman, the owner of Ed 

Hickman, P.A.  Wilson testified that Hickman’s wife, Sara, regularly sent the 

claimant messages regarding the performance of his job and advising him 

of deadlines and when things were due.  According to Wilson, Hickman 

determined deadlines in terms of when work was supposed to be 

completed and when documentation was supposed to be submitted.  

Wilson also testified that Hickman assigned the claimant and other 

therapists to a weekend rotation schedule.  Additionally, Wilson testified 

that Hickman provided the claimant the Therabands and “blood pressure 

gadgets” he used when providing therapy to the patients.  Wilson offered 

testimony that Hickman assigned the claimant his patients and required him 

to see the patients within a certain amount of time. 

  On cross examination, Wilson acknowledged that the claimant 

had his own health insurance policy; paid for his own automobile insurance, 

liability insurance, and malpractice insurance; paid for his gas and other 

transportation expenses; and deducted his expenses on his tax return.  
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Wilson testified that the claimant received a 1099 from Hickman with no 

deductions made from his checks. 

  Edward Hickman testified that he runs a physical therapy 

business that provides care in patients’ homes.  Hickman explained that he 

contracted with physical therapists and physical therapist assistants to 

provide care to his patients.  As part of his work duties, the claimant was 

required to complete daily visit reports (hereinafter, “DVRs”) and forward 

them to Hickman so that bills could be generated.  Deadlines for providing 

DVRs for billing purposes were established by Medicare, not Hickman. 

  Hickman considers the therapists to be independent 

contractors.  According to Hickman, the contract between his company and 

the claimant indicates that the claimant is an independent contractor 

responsible for his professional licensure, certification, CPR certification 

and health clearance.  Per the terms of the contract, the claimant was 

responsible for maintaining his general and professional liability insurance 

and automobile insurance.  Also, pursuant to the contract, Hickman was not 

responsible for withholding taxes or providing workers’ compensation or 

unemployment insurance.  The contract also made the claimant responsible 

for supplying all his own equipment. 

  As further support for his position that the claimant was an 

independent contractor, Hickman testified that the claimant was free to 

make contracts with other businesses so long as they were not agencies 
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that Hickman was already contracted with; the claimant determined the 

sequence in which he saw patients; he did not tell therapists how to perform 

physical therapists tasks; therapists determined the care plan, how to 

implement the plan, and the duration of the plan. 

  On cross examination, Hickman admitted that physical 

therapists working for his company were an integral part of his company.  

Hickman also testified that the claimant was performing services that were 

beneficial to the company.  In addition, Hickman gave testimony that 

traveling was part of the claimant’s job.   

  After an audit by the respondent’s insurance carrier, Hickman 

was required to cover his therapists on his workers’ compensation policy.  

In determining the amount of the premiums, the carrier included the 

claimant’s pay. 

Opinion 

Independent Contractor 

  The question of whether an employer-employee relationship 

exists between parties is a factual issue solely within the jurisdiction of the 

Commission. Coonrod v. Seay, 367 Ark. 437, 241 S.W.3d 252 (2006).  The 

determination of whether, at the time of injury, a person was an employee 

or an independent contractor is a factual one and the Workers’ 

Compensation Commission is required to follow a liberal approach, 

resolving doubts in favor of employment status for the worker and a 
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reviewing court will view the evidence in the light most favorable to the 

Commission’s decision.  D & M Constr. Co. v. Archer, 14 Ark. App. 198, 

686 S.W.2d 799 (1985).  

  An independent contractor is one who contracts to do a job 

according to his own method and without being subject to the control of the 

other party, except as to the result of the work.  Ark. Transit Homes, Inc. v. 

Aetna Life & Cas., 341 Ark. 317, 16 S.W.3d 545 (2000).  The issue of 

whether one is an employee or an independent contractor is analyzed 

under two separate tests: (1) the control test; and (2) the relative nature of 

the work test.  On the issue of control, the Court of Appeals has stated: 

The governing distinction is that if control of the 
work reserved by the employer is control not 
only of the result, but also of the means and 
manner of the performance, then the relation of 
master and servant necessarily follows.  But if 
control of the means be lacking, and the 
employer does not undertake to direct the 
manner in which the employee shall work in the 
discharge of his duties, then the relation of 
independent contractor exists. 
 

Massey v. Poteau Trucking Co., 221 Ark. 589, 254 S.W.2d 959 (1953).   

  The ultimate question is not whether the employer actually 

exercises control over the doing of the work, but whether he has the right to 

control.  Wright v. Tyson Foods, Inc., 28 Ark. App. 261, 773 S.W.2d 110 

(1989).  There is no fixed formula for determining whether a person is an 
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employee or an independent contractor; thus, the determination must be 

based on the particular facts of each case.  Ark. Transit Homes, supra.   

  The respondent-employer exercised sufficient control over the 

claimant to establish an employer-employee relationship.  Tasha Wilson 

testified that Hickman’s wife regularly sent the claimant messages 

regarding his job duties and reminding him of deadlines that were set by 

Hickman.  Wilson also testified that Hickman scheduled the claimant to 

work a weekend rotation with other physical therapists.  Also, the claimant 

was required to turn in billing hours and his therapy notes to Hickman on a 

daily basis.  In addition, Hickman assigned patients to the claimant and 

provided some supplies for the claimant’s use during therapy sessions.  

Although Hickman testified that the claimant could work for other 

companies, he stated that the claimant was not allowed to work for 

companies that he (Hickman) already had contracts with.  Given these 

facts, I find that the respondent-employer exercised control over the 

claimant’s work; thus making the claimant an employee, not an independent 

contractor. 

  In Sandy v. Salter, 260 Ark. 486, 541 S.W.2d 929 (1976), our 

Supreme Court adopted Professor Larson’s test for examining the 

relationship between the worker’s occupation and the regular business of 

the employer.  The test requires consideration of two factors: (1) whether 

and how much the worker’s occupation is a separate calling or profession; 
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and (2) what relationship it bears to the regular business of the employer.  

Id.  The more the worker’s occupation resembles the business of the 

employer, the more likely the worker is an employee.  Id. 

  The claimant herein was an employee of the respondent-

employer.  The claimant performed employment services as a physical 

therapist.  Hickman testified that he ran a physical therapy business.  The 

claimant’s work not only resembled the employer’s business, it was 

identical to the business.  The duties that the claimant performed were the 

core of the services provided by the business.  As admitted by Hickman, the 

claimant’s job of providing physical therapy treatment to patients was an 

integral part of his business.  Thus, the claimant’s job cannot be considered 

a distinct occupation.  The employer is a physical therapy business that 

provides in-home patient care.  Creating and implementing a patient care 

plan, as the claimant did, is an integral part of a physical therapy business.  

Thus, based on the aforementioned facts, I find that the claimant was an 

employee.  

  I find it noteworthy that the respondents’ actions very well may 

be an admission against interest.  The audit, acceptance of audit results, 

and payment of workers’ compensation insurance premiums constitute an 

agreement that the claimant was an employee, required to be covered 

under the respondent-employer’s policy.  This agreement should preclude 

the respondents from changing their position from indicating that the 
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claimant is an employee for purposes of establishing workers’ 

compensation premium amounts, but that he is an independent contractor 

once he files a claim. 

Compensability 

  For the claimant to establish a compensable injury as a result 

of a specific incident, the following requirements of Ark. Code Ann. §11-9-

102(4)(A)(i)(Repl. 2002), must be established: (1) proof by a preponderance 

of the evidence of an injury arising out of and in the course of employment; 

(2) proof by a preponderance of the evidence that the injury caused internal 

or external physical harm to the body which required medical services or 

resulted in disability or death; (3) medical evidence supported by objective 

findings, as defined in Ark. Code Ann. §11-9-102 (4)(D), establishing the 

injury; and (4) proof by a preponderance of the evidence that the injury was 

caused by a specific incident and is identifiable by time and place of 

occurrence.  Mikel v. Engineered Specialty Plastics, 56 Ark. App. 126, 938 

S.W.2d 876 (1997). 

  An employee traveling to and from the workplace is generally 

said not to be acting within the course of employment.  Olsten Kimberly 

Quality Care v. Pettey, 328 Ark. 381, 944 S.W.2d 524 (1997).  This going 

and coming rule ordinarily precludes recovery for an injury sustained while 

the employee is going to or coming from his place of employment.  Id.  The 

rationale behind this rule is that an employee is not within the course of 
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employment while traveling to or from his job.  Id.  However, there are 

exceptions to this rule.  One such exception is where the employee must 

travel from jobsite to jobsite.  Id.  The rationale behind this exception is that 

where the employee is required to travel from jobsite to jobsite, such travel 

is an integral part of the job itself.  Id.  I find that this exception applies in 

this matter. 

Cervical Spine Injury 

  The claimant’s cervical spine injury satisfies the requirements 

of compensability.  The claimant’s injury was an accidental injury. The 

claimant was involved in a motor vehicle accident on October 7, 2015.  The 

injury required medical attention, which the claimant sought and received 

on the day of the injury. 

  Also, the injury was an internal or external physical injury.  A 

CT scan of the claimant’s cervical spine revealed a small central disc 

protrusion or bulge at the C3-4 level.  An MRI of the claimant’s cervical 

spine revealed a bulging herniated disc at C5-6 and C6-7.   

  Additionally, the injury arose out of and in the course of 

employment while the claimant was performing employment services.  On 

October 7, 2015, the claimant had seen four patients and was en route to 

another patient’s home when the motor vehicle collision occurred. Since 

driving was a necessary part of the claimant’s employment, and fit within 

the jobsite-to-jobsite exception to the going and coming rule, the claimant 
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was performing employment services.  See Olsten Kimberly Quality Care v. 

Pettey, supra; Moncus v. Billingsley Logging, 366 Ark. 383, 235 S.W.3d 877 

(2006). 

  Further, the claimant’s cervical spine injury required medical 

services.  The claimant received medical treatment in the form of 

prescription medication.   Additionally, Dr. Richard McCarthy recommended 

excision of both the C5-6 and C6-7 discs with allograft insertion and an 

anterior plate and screw fixation to stabilize the area. 

Brain Injury 

  The claimant’s brain injury also satisfies the requirements of 

compensability.  The claimant hit his head in the automobile accident and 

complained of having a headache and feeling lightheaded at the accident 

scene.  The claimant was treated at the emergency department of Mercy 

Hospital on the day of the accident.  The claimant was initially diagnosed 

with a concussion.  The claimant was eventually diagnosed with having a 

traumatic brain injury. 

  An EEG of the claimant’s brain revealed severe diffuse brain 

damage which Dr. Walker opined was caused by head trauma and was the 

source of the claimant’s migraines, tinnitus, fatigue, and memory loss.  The 

claimant has received treatment for his traumatic brain injury in the form of 

prescription medication, occipital nerve block and Botox injections. 
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  Therefore, I find that the claimant proved by the 

preponderance of the evidence that he sustained compensable brain and 

cervical spine injuries. 

  For the foregoing reasons, I dissent from the majority opinion. 

 

      __________________________ 
M. Scott Willhite, Commissioner 

 


