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OPINION FILED JANUARY 16, 2019 
 
Upon review before the FULL COMMISSION in Little Rock, Pulaski County, 
Arkansas. 
 
Claimant represented by the HONORABLE PHILLIP J. WELLS, Attorney at 
Law, Jonesboro, Arkansas. 
 
Respondents represented by the HONORABLE KAREN H. MCKINNEY, 
Attorney at Law, Little Rock, Arkansas. 

 
Decision of Administrative Law Judge:  Affirmed and Adopted. 
 
 

OPINION AND ORDER 

 Respondents appeal and the claimant cross-appeals an opinion and 

order of the Administrative Law Judge filed May 31, 2018.  In said order, the 

Administrative Law Judge made the following findings of fact and 

conclusions of law: 

1. The Arkansas Workers’ Compensation Commission 
has jurisdiction of the present claim. 

2. The present claim for wage loss disability is not barred 
by Ark. Code Ann. §11-9-522(b) or Ark. Code Ann. 
§11-9-526. 

3. The Claimant has proven, by a preponderance of the 
evidence, that he has sustained wage loss disability in 
the amount of 4%. 
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4. The Respondents have controverted the present claim, 
such that the Claimant is entitled to attorney’s fees 
consistent with Ark. Code Ann. §11-9-715. 

 
 We have carefully conducted a de novo review of the entire record 

herein and it is our opinion that the Administrative Law Judge's decision is 

supported by a preponderance of the credible evidence, correctly applies 

the law, and should be affirmed.  Specifically, we find from a preponderance 

of the evidence that the findings made by the Administrative Law Judge are 

correct and they are, therefore, adopted by the Full Commission.  

 We therefore affirm the decision of the Administrative Law Judge, 

including all findings of fact and conclusions of law therein, and adopt the 

opinion as the decision of the Full Commission on appeal. 

 All accrued benefits shall be paid in a lump sum without discount and 

with interest thereon at the lawful rate from the date of the Administrative 

Law Judge's decision in accordance with Ark. Code Ann. § 11-9-809 (Repl. 

2012). 

 For prevailing on this appeal before the Full Commission, claimant’s 

attorney is entitled to fees for legal services in accordance with Ark. Code 

Ann. § 11-9-715(Repl. 2012).  For prevailing on appeal to the Full 

Commission, the claimant’s attorney is entitled to an additional fee of five 

hundred dollars ($500), pursuant to Ark. Code Ann. § 11-9-715(b)(Repl. 

2012). 
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 IT IS SO ORDERED. 

 
    ___________________________________ 
    SCOTTY DALE DOUTHIT, Chairman 
 
 
    ___________________________________ 
    PHILIP A. HOOD, Commissioner 
 
 
 
 
 
Commissioner Palmer dissents. 
 
 

DISSENTING OPINION 
 
On February 12, 2014, the claimant injured his right shoulder when 

he slipped and fell on a wet floor at work.  This injury eventually led to 

surgery to repair a full thickness right rotator cuff tear.  On December 5, 

2014, Dr. Hood released the claimant at maximum medical improvement for 

his right shoulder injury and retuned him to full-time, restricted work duty.  

Dr. Hood recommended anti-inflammatories as needed and occasional 

subacromial injections.  The claimant was assigned a total of seven percent 

(7%) permanent physical impairment as a result of his right shoulder injury, 

which the respondent accepted and paid. 

The claimant continued to work for the respondent school district 

without further incident until March of 2016, when he presented to Dr. Hood 

with complaints of right shoulder pain.  The claimant was subsequently 

diagnosed with a right rotator cuff re-tear which was surgically repaired on 
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November 29, 2016, by Dr. Guinn.  At an April 21, 2017, follow-up 

appointment with the claimant, Dr. Guinn noted that the claimant was 

“ready for a release,” he was at full duty at work, and he had reached 

maximum medical improvement.  Dr. Guinn released the claimant at 

maximum medical improvement and returned him to full-time work duty.  

The claimant, in fact, returned to full-time duty with the respondent-

employer school district at that time.   

In February of 2017, however, before he had reached the end of his 

healing period, the claimant unilaterally decided that he could no longer 

perform his job duties to his personal satisfaction.  Therefore, he submitted 

a letter of resignation effective at the end of his contract year with the 

district on June 30, 2017.  As noted above, however, thereafter the claimant 

reached maximum medical improvement and worked full duty without his 

sling from April 21, 2017 through June 30, 2017.  Further, the claimant 

indicated during deposition testimony that his most severe problems during 

that time were with his left shoulder, not his right.  In any event, the claimant 

failed to seek medical treatment for either shoulder after his April 21, 2017, 

appointment with Dr. Guinn.  

The administrative law judge relied on Hope Sch. Dist. V. Wilson, 

2011 Ark. App. 219 (2011), to support his decision to award the claimant 

four percent (4%) wage-loss above his anatomical impairment rating of 
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seven percent (7%).  In Hope, as in the present claim, the claimant, Mr. 

Wilson, was a school custodian who had suffered a compensable injury to 

his shoulder on August 17, 2007.  Wilson received temporary total disability 

benefits until November 30, 2007, and he returned to work for the 

respondent-school district on February 19, 2008 performing revised duties 

that would better accommodate his injury. Id.   

Like the claimant here, Wilson was employed per a yearly contract.  

In response to his supervisor’s inquiry in April of 2008 whether Wilson 

planned to return to work the following school year, Wilson signed a “letter 

of intention” in August stating that he did not want to be employed as a 

custodian for the District during the 2008-2009 semester.  Wilson’s 

employment with the District ended in August of 2008 when his contract 

ended, at which time he allowed his employment to die a natural death and 

he retired. 

The court affirmed the Commission finding adopting an 

administrative law judge’s award of two percent (2%) wage-loss above 

Wilson’s anatomical impairment rating, despite testimony by the District’s 

Co-Safety and Health/Custodial Supervisor and its Co-Safety and 

Health/Workers’ Compensation Coordinator that, had Wilson not resigned, 

he would have been recommended for continued employment. (Emphasis 

added)  The court noted that there must be an actual offer of employment 
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made by an employer to the employee for a claimant to be precluded from 

wage-loss benefits as a matter of law. Id.; (citing, Cross v. Crawford County 

Mem’l Hosp., 54 Ark. App. 130, 923 S.W.2d 886 (1996); citing, 

Weyerhaeuser Co. v. McGinnis, 37 Ark. App. 91, 824 S.W.2d 406 (1992)).  

While the facts in Wilson, supra, appear almost identical to those in 

the present claim, a closer review reveals some distinguishing differences.  

First, the claimant in Wilson was not released at maximum medical 

improvement and full duty until after had already resigned and stopped 

working.  By the time Wilson reached maximum medical improvement a 

year after he had put in for his resignation, he had already been retired for 

eight months.  Thus, the school district had no reason to contemplate that 

Wilson would want to come out of retirement and return to work at that time. 

Here, the claimant put in for his retirement in February of 2017, while 

he was still on light-duty restrictions.  This was after he had begun having 

problems with his left shoulder and he unilaterally decided he could no 

longer perform the modified duties he had been given to his satisfaction.  

On April 21, 2017, Dr. Quinn released the claimant at maximum medical 

improvement and returned him to full work duty.  Thus, although the 

claimant still complained of pain, he had reached the end of his healing 

period, and the issue of wage-loss became ripe before the expiration of his 

contract while he was still working. 
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In fact, the claimant continued to work full duty on and after April 21, 

2017, up until June 30, 2017.  Not only did the claimant continue to work, 

he worked at higher wages than he had earned at the time of his accident.  

Thus, unlike in Wilson, supra, where the issue of wage-loss did not become 

ripe until eight months after Wilson had stopped working, at the time the 

issue of wage-loss became ripe in this claim - - April 21, 2017 - - the 

claimant had returned to full duty work earning greater wages than he 

earned at the time of his injury.  In other words, the claimant was working in 

his prior position, with modified duties to accommodate his restrictions, at 

higher wages.  Yet, he became dissatisfied with his work and decided to 

take early retirement, and failed to even entertain the idea of renewing his 

contract for the upcoming school year.  

Moreover, the claimant’s right-shoulder injury had improved to the 

point that, by April 21, 2017, he had full range of motion, his strength was 4 

out of 5 in all planes, and his right shoulder was “completely nontender.”  By 

April 27, 2017, therefore, the claimant was at maximum medical 

improvement for his right shoulder injury.  By that time, however, the 

claimant, who was left-handed, had developed problems with his left 

shoulder that were admittedly interfering with his ability to work.  Although 

the claimant attributed these problems to his compensable injury, he never 

claimed it as an injury or as a consequence of his compensable right-
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shoulder injury.  Further, despite his alleged debilitating shoulder issues, 

after April 27, 2017, the claimant failed to seek medical treatment for either 

shoulder.  Nor did he pursue a claim for left shoulder benefits.  Rather, he 

continued to work until his contract was fulfilled, then he retired./ 

This claim is clearly governed by Ark. Code Ann. §11-9-522(b)(2).  

The claimant, subsequent to his injury, returned to work, at wages equal to 

or greater than his average weekly wage at the time of the accident.  The 

claimant continued to work and receive raises until February of 2017, when 

he decided to retire at the end of his contract in June of that year.  Even 

when he was released to full duty in April of 2017, the claimant did not 

waiver in his decision to retire.  Rather, he completed the terms of his 

contract and did not ask for a renewal.  The claimant’s right shoulder had 

improved during that time.  His left shoulder and upper extremities had 

begun to give him problems, however, to the point that he was beginning to 

drop things.  In his deposition, the claimant admitted that it was, in fact, the 

problems that he was having with his left shoulder that prompted him to 

retire. 

Based upon the above and foregoing, the respondent-school district 

was under no obligation to extend an employment invitation to the claimant, 

although the claimant indicated that they wanted him to return.  He returned 

to work, he was released to full duty by his treating physician, and he 
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decided to retire.  Therefore, under the provisions of A Ark. Code Ann. §11-

9-522(b)(2), the claimant is barred from receiving benefits above his 

anatomical impairment rating.  Therefore, I dissent from the majority opinion 

in this claim awarding the claimant wage-loss benefits. 

 
    ___________________________________ 
    CHRISTOPHER L. PALMER, Commissioner 
 


