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Respondents No. 1 represented by the HONORABLE FRANK B. NEWELL, 
Attorney at Law, Little Rock, Arkansas. 
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Attorney at Law, Little Rock, Arkansas. 

 

Decision of Administrative Law Judge:  Affirmed and Adopted. 
 

OPINION AND ORDER 

 Claimant appeals an opinion and order of the Administrative Law 

Judge filed May 25, 2018.  In said order, the Administrative Law Judge 

made the following findings of fact and conclusions of law: 

1. The stipulations agreed to by the parties at the pre-hearing 
conference conducted on January 24, 2018, and contained in 
an amended pre-hearing order filed on January 30, 2018, are 
hereby accepted as fact. 
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2. The claimant has failed to prove by a preponderance of the 
evidence that he is entitled to a modification or increase in 
wage loss disability. 
 
3. The claimant has failed to prove by a preponderance of the 
evidence that he is entitled to an additional anatomical 
impairment rating greater than 11% to the body as a whole 
which has been accepted by Respondent 1 in regard to the 
claimant’s second neck surgery. 
 
4. The claimant has proven by a preponderance of the 
evidence that he is entitled to medical treatment with Dr. 
Robert Cannon as it is reasonable and necessary medical 
treatment for the claimant’s compensable neck injury. The 
claimant shall be reimbursed for any out-of-pocket expenses 
associated with Dr. Cannon’s medical treatment. 
 
5. The issue of who shall pay any additional permanent partial 
disability, whether that be Respondent 1 or Respondent 2, is 
moot as the claimant failed to prove his entitlement to a 
modification or increase in wage loss disability. 
 
6. The claimant has failed to prove his entitlement to an un-
discounted lump sum payment of the balance of his 
anatomical impairment rating from Respondent 1. 
 
7. The claimant has failed to prove that his attorney is entitled 
to an attorney’s fee in this matter. 

 
 We have carefully conducted a de novo review of the entire record 

herein and it is our opinion that the Administrative Law Judge's decision is 

supported by a preponderance of the credible evidence, correctly applies 

the law, and should be affirmed.  Specifically, we find from a preponderance 

of the evidence that the findings of fact made by the Administrative Law 

Judge are correct and they are, therefore, adopted by the Full Commission.  
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 Therefore we affirm and adopt the decision of the Administrative Law 

Judge, including all findings and conclusions therein, as the decision of the 

Full Commission on appeal.  

 IT IS SO ORDERED. 

 

    ___________________________________ 

    SCOTTY DALE DOUTHIT, Chairman 

 

    

    ___________________________________ 

    CHRISTOPHER L. PALMER, Commissioner 

 

Commissioner Hood concurs and dissents. 
 
 

CONCURRING AND DISSENTING OPINION 
 
  After my de novo review of the entire record, I concur in part 

with but must respectfully dissent in part from the majority opinion.  I concur 

with the majority’s opinion finding that “the claimant has proven by a 

preponderance of the evidence that he is entitled to medical treatment with 

Dr. Robert Cannon as it is reasonable and necessary medical treatment for 

the claimant’s compensable neck injury.  The claimant shall be reimbursed 

for any out-of-pocket expenses associated with Dr. Cannon’s medical 

treatment.”  However, I must dissent from the findings that (1) the claimant 

has failed to prove by a preponderance of the evidence that he is entitled to 

a modification or increase in wage loss disability; (2) the claimant has failed 
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to prove by a preponderance of the evidence that he is entitled to an 

additional anatomical impairment rating greater than 11% to the body as a 

whole which has been accepted by Respondent 1 in regard to the 

claimant’s second neck surgery; (3) The issue of who shall pay any 

additional permanent partial disability, whether that be Respondent 1 or 

Respondent 2, is moot as the claimant failed to prove his entitlement to a 

modification or increase in wage loss disability; and (4) the claimant has 

failed to prove that his attorney is entitled to an attorney’s fee in this matter. 

Additional Impairment Rating 

  Injured workers bear the burden of proving by a 

preponderance of the evidence that they are entitled to an award for a 

permanent physical impairment.  Moreover, it is the duty of this Commission 

to determine whether any permanent anatomical impairment resulted from 

the injury, and, if it is determined that such an impairment did occur, the 

Commission has a duty to determine the precise degree of anatomical loss 

of use.  Johnson v. General Dynamics,46 Ark. App. 188, 878 S.W.2d 411 

(1994); Crow v. Weyerhaeuser Co., 46 Ark. App. 295, 880 S.W.2d 320 

(1994).  Physical impairments occur when an anatomical or physiological 

abnormality permanently limits the ability of the worker to effectively use 

part of the body or the body as a whole.  Consequently, an injured worker 

must prove that the work-related injury resulted in a physical abnormality 
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which limits the ability of the worker to effectively use part of the body or the 

body as a whole.  Therefore, in considering such claims, the Commission 

must first determine whether the evidence shows the presence of an 

abnormality which could reasonably be expected to produce the permanent 

physical impairment alleged by the injured worker.  Crow, supra. 

Ark. Code Ann. § 11-9-704(c)(1) (Repl. 2002) provides that “[a]ny  

determination of the existence or extent of physical impairment shall be 

supported by objective and measurable physical or mental findings.”  

Objective findings are defined as: “those findings which cannot come under 

the voluntary control of the patient.”  Ark. Code Ann. § 11-9-102(16) (Repl. 

2002).  The Commission cannot consider complaints of pain when 

determining physical or anatomical impairment.  Id.  Furthermore, “for the 

purpose of making physical or anatomical impairment ratings to the spine, 

straight-leg raising tests or range-of-motion tests shall not be considered 

objective findings.”  With regard to the medical findings other than those 

which are specifically precluded from being considered objective, a medical 

finding may be considered objective only if it is not the product of a 

diagnostic procedure which does not come under the voluntary control of 

the patient.  Dept. of Parks and Tourism v. Helms, 60 Ark. App. 110, 959 

S.W.2d 749 (1998).  The Commission has the authority and the duty to 

weight medical evidence to determine its medical soundness, and we have 
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the authority to accept or reject medical evidence.  Mack v. Tyson Foods, 

Inc., 28 Ark. App. 299, 771 S.W.2d 794 (1989); Wasson v. Losey, 11 Ark. 

App. 302, 669 S.W.2d 516 (1984); Farmers Insurance Co. v. Buchheit, 21 

Ark. App. 7, 727 S.W.2d 391 (1987).  Likewise, the Commission is entitled 

to examine the basis for a physician’s opinion, like that of any other expert, 

in deciding the weight to which that opinion is entitled.  However, as with 

any evidence, we cannot arbitrarily disregard the testimony of any witness.  

In making determinations regarding the existence and extent of anatomical 

loss of use, we are not limited solely to medical evidence. 

  Regarding the claimant’s impairment rating, Dr. James 

Blankenship noted the following in his October 9, 2017 medical records: 

Mr. Davis has undergone an anterior cervical 
arthrodiesis and fusion at C3-C4 and C4-C5.  I 
had offered him an adjacent segment operation 
at C6-C7.  He had a previous surgery at C5-C6. 

First of all, concerning an impairment rating, he 
qualifies for an impairment rating on Table 75 
Subheading 4C single level spinal fusion without 
objective residual findings.  That would qualify 
him for an 8%.  His second operation that I did 
brings him up to 10% with an addition of 2% and 
two additional levels brings him up to 12% 
impairment to the body as a whole.  It is my 
opinion the adjacent segment disc disease at 
C6-C7 is related to his previous surgical 
intervention.  Therefore, it is related to his 
original surgery.  His 12% then would have to be 
added to a Subheading 75 2C unoperated [sic] 
on disc herniation in his neck which is 6%.  
According to the combined values table, 12% 
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and 6% impairment would combine to 17% 
impairment to the body as a whole. 

This impairment is based on a reasonable 
degree of medical certainty, review of his entire 
chart and is all encompassing for his two 
previous surgical procedures on his neck and 
the untreated disc at C6-C7 that he has elected 
not to have surgery.  Since he has elected not to 
have surgery, I think we have maximized all 
conservative treatment that is available and the 
patient is at MMI as of 10-2-17. 
 

Based on the impairment rating given by Dr. Blankenship, the 

claimant is entitled to an additional impairment rating of 6% of the whole 

body for the disc herniation at level C6-C7.    The respondents previously 

accepted an impairment rating of 11% to the whole body.  Combining the 

additional 6% impairment rating to the 11% on the combined values table 

renders a total impairment rating of 16%.  Thus, I find that the claimant is 

entitled to an additional impairment rating of 5% of the whole body.  

Wage Loss Benefits 

Pursuant to Ark. Code Ann. §11-9-519(e)(1) (Repl. 2002), 

"permanent total disability means inability, because of compensable injury 

or occupational disease, to earn any meaningful wages in the same or other 

employment."  The burden of proof is on the employee to prove inability to 

earn any meaningful wages in the same or other employment. A.C.A. §11-

9-519(e)(2).  Permanent total disability shall be determined in accordance 

with the facts. Ark. Code Ann. §11-9-519(c). 
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  Ark. Code Ann. §11-9-522 provides in pertinent part: 
 

(b)(1) In considering claims for 
permanent partial disability 
benefits in excess of the 
employee’s percentage of 
permanent physical impairment, 
the Workers’ Compensation 
Commission may take into 
account, in addition to the 
percentage of permanent physical 
impairment, such factors as the 
employee’s age, education, work 
experience, and other matters 
reasonably expected to affect his 
or her future earning capacity. 
 

  When a claimant has been assigned an anatomical 

impairment rating to the body as a whole, the Commission has the authority 

to increase the disability rating, and it can find a claimant totally and 

permanently disabled based upon wage loss factors.  Milton v. K-Tops 

Plastic Mfg. Co., 2012 Ark. App. 175, 392 S.W.3d 364 (Ark. App. 2012).  

The wage loss factor is the extent to which a compensable injury has 

affected the claimant’s ability to earn a livelihood.  Id.  The Commission is 

charged with the duty of determining disability based upon a consideration 

of medical evidence and other matters affecting wage loss, such as the 

claimant’s age, education, and work experience.  Id.  In considering factors 

that may affect an employee’s future earning capacity, the court considers 

the claimant’s motivation to return to work, since a lack of interest or a 



 

DAVIS-F701958  9

  

negative attitude impedes our assessment of the claimant’s loss of earning 

capacity.  Id. 

  To be entitled to any wage-loss disability benefit in excess of 

permanent-physical impairment, a claimant must first prove, by a 

preponderance of the evidence, that he or she sustained permanent 

physical impairment as a result of a compensable injury.  Wal-mart Stores, 

Inc. v. Connell, 340 Ark. 475, 10 S.W.3d 882 (2000).  Objective and 

measurable physical or mental findings, which are necessary to support a 

determination of “physical impairment” or anatomical disability, are not 

necessary to support a determination of wage-loss disability.  Arkansas 

Methodist Hosp. v. Adams, 43 Ark. App. 1, 858 S.W.2d 125 (1993).  Other 

matters to be considered are motivation, post-injury income, credibility, 

demeanor, and a multitude of other factors.  Glass v. Edens, 233 Ark. 786, 

346 S.W.2d 685 (1961); Curry v. Franklin Electric, 32 Ark. App. 168, 798 

S.W.2d 130 (1990); City of Fayetteville v. Guess, 10 Ark. App. 313, 663 

S.W.2d 946 (1984).  The Commission may use its own superior knowledge 

of industrial demands, limitations, and requirements in conjunction with the 

evidence to determine wage-loss disability.  Oller v. Champion Parts 

Rebuilders, Inc., 5 Ark. App. 307, 635 S.W.2d 276 (1982). 

  The present case is analogous to Rendell v. Arkansas 

Children’s Hospital, Claim No. F910795 (Full Commission Opinion filed on 



 

DAVIS-F701958  10

  

July 11, 2017).  Mr. Rendell sought additional wage loss benefits based on 

his change in condition after undergoing two additional surgeries.  The Full 

Commission found that, “[b]ased on the change in his physical condition 

with two additional surgeries and an increase in impairment rating since the 

2011 hearing, the Full Commission finds that the claimant is entitled to 

additional wage loss.” 

  Here, as in Rendell, the claimant has undergone two 

additional surgeries since his initial wage loss benefits were granted.  The 

claimant’s condition has also deteriorated since that time.  Dr. Blankenship 

noted that the first surgery caused a disc herniation at a different level of 

the claimant’s cervical spine.  Also, the claimant testified that his condition 

has gotten worse.  The claimant explained: 

Q Is it getting any better, worse? 
 
A No.  If anything, it is getting a whole lot 
worse. 
 
Q In what way? 
 
A Because now when I move my neck a 
certain way or move my body a certain way, I 
can feel that electrical shock that go through 
your body whenever it hits the nerve.  You 
actually can feel it.  You would be thinking if 
something happen, your body is going to break 
apart.  It is like putting your hand in a light 
socket, just not as intense. 
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According to the claimant, he also has a decrease in range of motion and 

strength.  In addition, Dr. Blankenship has determined that the claimant has 

an increase in his impairment rating because of the cervical spine disc 

herniation at the C6-C7 level. 

 Based on the aforementioned, I find that the claimant’s future 

earning capacity has been affected by his additional neck and right 

shoulder surgeries and that he is entitled to additional wage-loss benefits.  

For the foregoing reasons, I concur in part and dissent in part from 

the majority opinion.  

 

    ___________________________________ 

    PHILIP A. HOOD, Commissioner 

 

 

 


