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 OPINION AND ORDER 

 The respondents appeal an administrative law judge’s opinion filed 

November 16, 2018.  The administrative law judge found that the claimant 

proved she sustained a compensable injury.  After reviewing the entire 

record de novo, the Full Commission reverses the administrative law 

judge’s opinion.  The Full Commission finds that the claimant did not rebut 

the presumption that her accidental injury was substantially occasioned by 

the use of an illegal drug.     
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I. HISTORY 

 The claimant, now age 51, testified that she used marijuana 

“recreationally” on a “sporadic” basis.  The claimant testified on cross-

examination that she used marijuana “Not every weekend, just weekends.  

Never during the week, workweek, never during working hours.”  The 

claimant testified that she became employed with the respondents, 

American Stitchco, Inc., on December 5, 2016.  The claimant testified that, 

when she became employed with the respondents, it had been “at least a 

month or more” since she had last smoked marijuana.     

The claimant testified that she was hired as a sewing machine 

operator for the respondents, and that she began working in the 

respondents’ “cutting” department on December 6, 2016.  The claimant 

testified that she worked in the respondent-employer’s cutting department 

on December 6, 2016, December 7, 2016, and December 8, 2016.  The 

parties stipulated that the employer-employee relationship existed on 

December 9, 2016.  The claimant testified on direct examination: 

Q.  And then what happened on the 9th that caused you to go 
to a new machine? 
A.  Let’s see.  I got to work an hour early.  I was cutting mesh 
webbing strips on one machine, and it’s got a heat blade.  So 
when the – the mesh webbing will fray when it’s cut, so they 
have a heat blade that heats because it’s plastic, so the heat 
blade comes down and melts the plastic as it’s cutting it so it 
doesn’t fray on the ends.  I was working that machine cutting I 
believe they were 95-inch strips for Freedom Bags and that 
machine was messing up, and I was also running the other 
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machine that actually cut my finger off.  I was cutting Velcro 
hook and loop on that one.  I was running both machines at 
the same time.  I had the one in front of me and then the other 
one was behind me.   
Q.  With your work there doing those machines were you 
given the impression you had to do it as fast as you could and 
put out a certain amount of production? 
A.  I got that impression from the girl who had been working 
with me that day, yes…. 
Q.  So you felt pressured? 
A.  Yes…. 
Q.  Was there any instructions on the machine to tell you how 
to do it? 
A.  No, sir.   
Q.  And when the deposition was taken by Mr. Ryburn you 
mentioned that there was a guard but there was like a five-
inch width that anybody could put anything, a hand or 
whatever underneath that, right? 
A.  Yes.   
Q.  And is that what happened?  What were you doing when 
your finger got chopped off? 
A.  The machine had stopped, and the other machine – 
Q.  The machine that didn’t cut your finger off? 
A.  Yeah.  The machine that had cut my finger off had 
stopped, and I was having a problem with the heat blade 
machine.  It kept, it was jamming up.  The material was 
jamming up in the machine.  As it was coming out, it was – the 
heat was hot enough to where it was making the plastic stick 
to itself and it was like overlapping on itself, so I was trying to 
straighten that out when this machine that ended up hurting 
me stopped.  And I turned from this machine back to this one 
(demonstrating) to see what had made it stop, cause I knew 
my cuts weren’t done.  And I looked – you could stoop down 
like this (demonstrating) and see into, in between the blades 
where they come down on each other.  It’s like a guillotine.  
And I looked and saw what I thought was a piece of the Velcro 
hook-and-loop stuck in between the blades, and I reached up 
and hit what I thought was the off button, cause there’s two 
and two (demonstrating).  I hit what I thought was the off 
button and I just reached in with my finger.  And when I did, 
the blade came down and my finger came off…. 
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Q.  Tell me about, if you can describe this particular machine 
as best you can so the judge can understand how many 
buttons are on that thing and how easy it is to get confused. 
A.  Okay.  The machine itself sat on a table and it was about 
maybe this long (indicating), it was about that high 
(indicating).  It had a spindle over here that stood in the 
middle of the table.  The material that we would cut would 
come on these big spools.  The spool went on the spindle, it 
fed into like a little, almost like a conveyor belt but not quite a 
conveyor belt….There were four buttons, like two on the top 
and two below.  None of them were marked.  There was no 
on, no off, no advance, no reverse.  I was not shown which 
buttons were what, it was just, you’re just basically put there 
and told okay, this is how you load it, this is where it comes 
out at.  Once you get it loaded and the basket is full and the 
counts are done, you take it, you put in in a bag, you mark it, 
and you mark it off on your sheet.   
Q.  Were you even warned about not putting your hand 
underneath the blade? 
A.  No, sir.   
 

 The respondents’ attorney cross-examined the claimant: 

Q.  Ms. Blair, did you need to be warned not to put your finger 
under a blade?  Don’t you know that already? 
A.  Yes, sir…. 
Q.  What does marijuana do for you when you use it? 
A.  It’s relaxing.  It’s [sic] helps sleep and it helps to deal with 
any kind of anxiety or frustration. 
Q.  Okay.  So it relaxes you to a point that you’re not as agile 
as you normally would be?  You have some relaxing type of 
feeling that is not what you normally feel like, is that right? 
A.  Right.   
Q.  Okay.  And you don’t deny this drug screen was taken and 
it was a urine test, is that right? 
A.  Yes, sir. 
Q.  And you know that it was taken because you provided the 
sample? 
A.  Yes, sir. 
Q.  And it came back positive for marijuana? 
A.  Yes, sir.   
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Q.  And even though you’ve used it in the past recreationally 
or whatever, you were surprised that it showed positive for 
marijuana? 
A.  Yes, sir…. 
Q.  And what happened to this machine that made you think 
that it wasn’t operating correctly? 
A.  It stopped.  It wasn’t, the material wasn’t coming out the 
way it was supposed to after it was cut.   
Q.  Okay.  So no material is coming out, you’re thinking 
something’s wrong, is that right? 
A.  (Nodding head up and down). 
Q.  So at that point in time you’ve got some options.  You 
talked about it in your deposition.  One was going to get a 
supervisor or something.  Did you do that? 
A.  No. 
Q.  Number two would be get some kind of a tool to put in 
there to pull this fabric out.  Did you do that? 
A.  No. 
Q.  And number three would be to stick your index finger up in 
there and grab this piece of whatever was causing it to 
malfunction, is that right? 
A.  Yes. 
Q.  That’s what you decided to do? 
A.  Yes.  
Q.  And to do that you had to actually bend over and reach up 
into the machine? 
A.  No. 
Q.  Now you said there was a guard on this lip.   
A.  Yes.  I went like this (demonstrating) and the blade came 
down and cut my finger off. 
Q.  But there’s a guard over that hole where the material 
comes out, I’m assuming on the top side? 
A.  It covers the chute that the material drops down off of into 
the catch basket.   
Q.  So you had to reach up under the guard and stick your 
finger in there where the blade was? 
A.  Yes, sir. 
Q.  Looking back, do you think that was a use of good 
judgment? 
A.  Probably not.     
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 According to the record, the claimant treated at Baxter Regional 

Medical Center on December 9, 2016: 

The patient presents with left, finger laceration(s).  The onset 
was 10:30.  The course/duration of symptoms is constant.  
Type of injury:  an incision and patient reports she got her 
finger in a machine at stitch code (sic) which amputated the 
distal portion of the second finger on the left hand between 
the MIP and DIP joints.  The fingertip was found and placed in 
a plastic bag in ice water.  The location where the incident 
occurred was at work….Patient reports her last meal was last 
night and her last by mouth intake was this morning she drank 
a cup of coffee…. 
 

 Dr. Kyle McAlister reported on December 9, 2016, “The patient 

caught their second finger in a machine at work and amputated the distal 

end of the index finger.  The patient has numerous rings in place.  

Impression:  Amputation of the distal end of the second phalanx including 

the distal interphalangeal joint and the tuft of the left index finger.”   

 Dr. Merwin B. Moore, III, performed surgery on December 9, 2016:  

“Shortening of the middle phalanx with flap closure.”  The pre- and post-

operative diagnosis was “Traumatic amputation of the left index finger just 

proximal to the distal interphalangeal joint.”   

 The record contains a Post Accident Report from Employer Solutions 

dated December 16, 2016.  The Report indicates that a urine specimen was 

collected from the claimant at 3:20 p.m. on December 9, 2016.  The Report 

was “Positive/Abnormal” and indicated that the claimant tested positive for 



BLAIR - G609036  7
  
 

 

“Marijuana Metabolites.”  The claimant testified that she “was completely 

shocked” by the results of the post-accident drug screen.     

 A pre-hearing order was filed on August 27, 2018.  The claimant 

contended, “The Claimant contends that she sustained a compensable 

injury while performing employment services for the respondent employer.  

The Claimant contends that she was not under the influence of any drug at 

the time her injury occurred.  The Claimant contends that her injury 

occurred while trying to unblock a blockage in the sewing machine she was 

operating so that she could continue to work.  Again, this injury was not 

caused by any drug use.  The Claimant contends that she is entitled to 

reasonable and necessary medical treatment and the payment of unpaid 

medical bills.”  The respondents contended, “The claimant did not suffer a 

compensable injury.  She tested positive for illegal drugs immediately 

following the incident.  The claimant’s injury was directly caused by her drug 

use and is not compensable.”   

 After a hearing, an administrative law judge filed an opinion on 

November 16, 2018.  The administrative law judge found that the claimant 

rebutted the presumption that illegal drugs substantially occasioned the 

December 9, 2016 accidental injury.  The administrative law judge found 

that the claimant proved she sustained an injury arising out of and in the 
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course of her employment.  The respondents appeal to the Full 

Commission.   

II. ADJUDICATION 

 Ark. Code Ann. §11-9-102(4)(Repl. 2012) provides, in pertinent part: 

  (B)  “Compensable injury” does not include: 
(iv)(a)  Injury where the accident was substantially occasioned 
by the use of alcohol, illegal drugs, or prescription drugs used 
in contravention of physician’s orders.   
(b)  The presence of alcohol, illegal drugs, or prescription 
drugs used in contravention of a physician’s orders shall 
create a rebuttable presumption that the injury or accident 
was substantially occasioned by the use of alcohol, illegal 
drugs, or prescription drugs used in contravention of 
physician’s orders. 
(c)  Every employee is deemed by his or her performance of 
services to have impliedly consented to reasonable and 
responsible testing by properly trained medical or law 
enforcement personnel for the presence of any of the 
aforementioned substances in the employee’s body.   
(d)  An employee shall not be entitled to compensation unless 
it is proved by a preponderance of the evidence that the 
alcohol, illegal drugs, or prescription drugs utilized in 
contravention of the physician’s orders did not substantially 
occasion the injury or accident.     
 

 An administrative law judge found in the present matter, “4.  The 

evidence preponderates that the claimant has successfully rebutted the 

presumption that the December 9, 2016, accidental injury was substantially 

occasioned by the use of illegal drugs.  The claimant has sustained her 

burden of proof that she sustained an injury to her left index finger arising 

out of and in the course of her employment, and is correspondingly entitled 
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to the appropriated (sic) workers’ compensation – medical, indemnity, and 

controverted attorney fee.”   

 The Full Commission does not affirm this finding.  The claimant 

testified that she used the illegal drug marijuana “recreationally” on a 

“sporadic” basis.  The claimant became employed with the respondents on 

December 5, 2016 and contended that she had not smoked marijuana for at 

least “a month or more” prior to her employment.  The claimant’s testimony 

indicated that she was hired by the respondents to be a sewing machine 

operator.  The parties stipulated that the employer-employee relationship 

existed on December 9, 2016.  The claimant testified that she was working 

with two industrial machines that day.  The claimant testified that she “was 

cutting mesh webbing strips on one machine” and “was cutting Velcro hook 

and loop” on a machine situated directly behind her.  At some point, the 

claimant testified, the machine behind her stopped.  The claimant described 

the blades on the machine behind her as “like a guillotine.”  The claimant 

testified, “I hit what I thought was the off button and I just reached in with 

my finger.  And when I did, the blade came down and my finger came off.”  

As the Commission has discussed, a urine specimen was collected from 

the claimant at 3:20 p.m. on December 9, 2016 after the accidental injury.  

A post-accident report was “Positive/Abnormal” for the presence of an 

illegal drug, namely “Marijuana Metabolites.”  Although the claimant testified 
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that she was “completely shocked” by the results of the drug test, the 

claimant does not challenge the results of the post-accident report. 

A statutory presumption is a rule of law by which the finding of a 

basic fact gives rise to the existence of a presumed fact, unless sufficient 

evidence to the contrary is presented to rebut that presumption.  ERC 

Contr. Yard & Sales v. Robertson, 335 Ark. 63, 977 S.W.2d 212 (1998).  In 

the present matter, once the presence of an illegal drug was established as 

a fact, there was a presumption that the injury or accident was substantially 

occasioned by an illegal drug.  Id.  The claimant’s brief on appeal indicates 

that she agrees the statutory presumption was created in this case in 

accordance with Ark. Code Ann. §11-9-102(4)(B)(iv)(b).  Once evidence is 

admitted showing that illegal drugs were in the claimant’s system at the 

time of the accident, the burden of proof shifts to the claimant, requiring her 

to prove by a preponderance of the evidence that the accident was not 

substantially occasioned by intoxication from illegal drugs.  See Ark. Code 

Ann. §11-9-102(4)(B)(iv)(b), (d); supra; Prock v. Bull Shoals Boat Landing, 

2014 Ark. 93, 431 S.W.3d 858 (Ark., 2014).  Whether a rebuttable 

presumption is overcome by the evidence is a question of fact for the 

Commission to determine.  Robertson, supra.  There must be a direct 

causal link between the claimant’s use of an illegal drug and the injury in 

order for the injury to be noncompensable.  Id. 
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The Full Commission finds in the present matter that the claimant did 

not rebut the statutory presumption that the December 9, 2016 accidental 

injury was substantially occasioned by the claimant’s use of marijuana.  The 

credibility of witnesses and the weight to be given their testimony are 

matters exclusively within the province of the Commission.  Graham v. 

Turnage Employm’t Group, 60 Ark. App. 150, 960 S.W.2d 453 (1998).  The 

Commission may accept and translate into findings of fact only those 

portions of the testimony it deems worthy of belief.  Jordan v. Tyson Foods, 

Inc., 51 Ark. App. 100, 911 S.W.2d 593 (1995).  The Commission finds in 

the present matter that the claimant was not a credible witness.  The 

evidence does not corroborate the claimant’s testimony that she had not 

smoked marijuana for “at least a month or more” prior to commencing her 

employment with the respondents.  To the contrary, the uncontested post-

accident urine screen plainly shows that the illegal drug marijuana was in 

the claimant’s system at the time of the December 9, 2016 accidental injury.  

We do not find  credible the claimant’s testimony that she was “completely 

shocked” by the results of the drug screen. 

The claimant testified that she had not been trained with regard to 

proper use of the sewing and cutting machines used in the claimant’s 

employment with the respondents.  The Commission is not bound to accept 

the testimony of any witness, even if uncontradicted.  Nix v. Wilson World 
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Hotel, 46 Ark. App. 303, 879 S.W.2d 457 (1994).  It is well-settled that the 

testimony of an interested party is taken as disputed as a matter of law.  

Knoles v. Salazar, 298 Ark. 281, 766 S.W.2d 613 (1989).  The claimant 

offered no corroborating evidence to support her testimony that she was not 

properly trained with regard to use of the machines at work.  Moreover, the 

Full Commission reiterates the statutory presumption in this case that her 

injury was substantially occasioned by an illegal drug.  The claimant 

testified on cross-examination that she was “relaxed” after using marijuana.  

The claimant agreed that she was “not as agile” as she would normally be 

without smoking marijuana.  The evidence before the Commission plainly 

shows that the claimant deliberately placed her hand under a blade 

described by the claimant as a “guillotine.”  The claimant agreed on cross-

examination that she “did not need to be warned” that willingly placing her 

hand under a blade was a dangerous activity.  The claimant also agreed 

that she even reached under a guard to place her finger near the blade on 

the machine.  The evidence demonstrates that the claimant’s carelessness 

and poor judgment were directly related to her use of the illegal drug 

marijuana.  The claimant did not rebut the statutory presumption that her 

accident was substantially occasioned by her use of marijuana. 

After reviewing the entire record de novo, the Full Commission finds 

that the claimant did not prove she sustained a compensable injury.  The 
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Full Commission finds that the accident occurring on December 9, 2016 

was substantially occasioned by the claimant’s use of an illegal drug, 

marijuana.  The claimant did not rebut the statutory presumption that the 

claimant’s injury was substantially occasioned by the claimant’s use of 

marijuana.  We therefore reverse the administrative law judge’s opinion, 

and this claim is respectfully denied and dismissed. 

IT IS SO ORDERED.     

 
 
    ___________________________________ 
    SCOTTY DALE DOUTHIT, Chairman 
 
 
 
    ___________________________________ 
    CHRISTOPHER L. PALMER, Commissioner 
 
 
 
 
 
Commissioner Willhite dissents. 
 

DISSENTING OPINION 

  After my de novo review of the record in this claim, I dissent 

from the majority opinion, finding that the claimant did not rebut the 

presumption that her accidental injury was substantially occasioned by the 

use of an illegal drug. 
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  A.C.A. §11-9-102(4)(B)(iv) governs the compensability of the 

claimant’s injury under the facts of this case.  This section states, in 

pertinent part: 

Compensable injury does not include: 
 ... 
(iv)(a) Injury where the accident was 
substantially occasioned by the use of alcohol, 
illegal drugs, or prescription drugs used in 
contravention of physician’s orders. 
 
(b) The presence of alcohol, illegal drugs, or 
prescription drugs used in contravention of a 
physician’s orders shall create a rebuttable 
presumption that the injury or accident was 
substantially occasioned by the use of alcohol, 
illegal drugs, or prescription drugs used in 
contravention of physician’s orders. 
 
... 
 
(d) An employee shall not be entitled to 
compensation unless it is proved by a 
preponderance of the evidence that the alcohol, 
illegal drugs, or prescription drugs utilized in 
contravention of the physician’s orders did not 
substantially occasion the injury or accident. 
 

  Whether the rebuttable presumption is overcome by the 

evidence is a question of fact for the Commission to determine.  Woodall v. 

Hunnicut Construction, 340 Ark. 377, 12 S.W.3d 630 (2000). 

  Respondents presented evidence that the claimant tested 

positive for morphine and marijuana metabolites.  The claimant received 

Diluadad for pain once she arrived at the Emergency Department of Baxter 



BLAIR - G609036  15
  
 

 

Regional Medical Center.  The hospital’s administration of Diluadad 

accounts for the presence of morphine in the claimant’s system and is not 

sufficient to raise the presumption that the claimant was under the influence 

of an illegal drug or prescription drug used in contravention of a physician’s 

orders when the work accident occurred.  However, the presence of 

marijuana metabolites in the claimant’s urine sample does create a 

rebuttable presumption that her work accident was substantially occasioned 

by the use of illegal drugs. 

  I believe that the claimant presented sufficient evidence to 

rebut the presumption.  On the day of accident, the claimant was taken to 

the emergency room immediately after the accident.  The emergency room 

medical report indicates that the claimant was alert and cooperative.  The 

records also report that the claimant demonstrated the appropriate mood 

and affect, normal judgment, normal speech and normal coordination. 

  Additionally, there was no testimonial or documentary 

evidence presented to suggest that this accident was substantially 

occasioned by drug use.  According to the claimant, she felt pressured to 

produce a certain amount of product quickly because the company was 

behind on their orders.  The claimant testified as to how the accident 

occurred, to wit: 
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Q And is that what happened?  What were 
 you doing when your finger got chopped 
 off? 
 
A The machine had stopped, and the other 
 machine -- 
 
Q The machine that didn’t cut your finger 
 off? 
 
A Yeah.  The machine that had cut my 
 finger off had stopped, and I was having a 
 problem with the heat blade machine.  It 
 kept, it was jamming up.  The material 
 was jamming up in the machine.  As it 
 was coming out, it was - the heat was hot 
 enough to where it was making the plastic 
 stick to itself and it was like overlapping 
 on itself, so I was trying to straighten that 
 out when this machine that ended up 
 hurting me stopped. 
 
 And I turned from this machine back to 
 this one (Demonstrating) to see what had 
 made it stop, cause I knew my cuts 
 weren’t done. 
 
 And I looked -- You could stoop down like 
 this (Demonstrating) and see into, in 
 between the blades where they come 
 down on each other.  It’s like a guillotine. 
 
 And I looked and saw what I thought was 
 a piece of the [V]elcro hook-and-loop 
 stuck in between the blades, and I 
 reached up and hit what I thought was the 
 off button, cause there’s two and two 
 (Demonstrating). 
 
 I hit what I thought was the off button and 
 I just reached in with my finger. And when 
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 I did, the blade came down and my finger 
 came off. 

 
  The claimant was performing her duties to the best of her 

abilities when this accident occurred.  As she was operating two machines, 

one machine became jammed.  The claimant’s supervisor was not at his 

desk and there was no one else around to instruct her on how to correct the 

problem with the machine.  The claimant testified that the machine had four 

buttons on it that were very similar in appearance that were not labeled.  

The claimant pushed a button she believed to be the off button prior to 

attempting to dislodge an item from the machine.  However, because the 

claimant was not properly trained, she did not press the correct button to 

turn the machine off.  There is nothing about those facts to suggest to me 

that the claimant was impaired when the accident occurred or that the 

accident was substantially occasioned by the use of illegal drugs. 

  I also find it noteworthy that the Respondents did not call any 

witnesses to testify about the claimant’s appearance or behavior on the 

date of the accident.    Where a witness is available to a party and by 

reason of his employment subject to the party's direction and control, a 

failure to call that witness, with reference to any fact in issue, creates a 

presumption that his testimony would be adverse to the party who could 

have called him.  See Rutherford v. Casey, 190 Ark. 79, 77 S.W.2d 58 
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(1934); Ark. State Hwy. Comm. v. Phillips, 252 Ark. 206, 478 S.W.2d 27 

(1972). 

  For the aforementioned reasons, I find that the claimant 

successfully rebutted the presumption that her accident was substantially 

occasioned by the use of marijuana. 

  For the foregoing reasons, I dissent from the majority opinion. 

 
    ___________________________________ 
    M. SCOTT WILLHITE, Commissioner 
 


