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OPINION AND ORDER 
 

The respondents appeal and the claimant cross-appeals an 

administrative law judge’s opinion filed July 10, 2018.  The administrative 

law judge found that the claimant rebutted the presumption that his accident 

was substantially occasioned by the use of an illegal drug.  After reviewing 

the entire record de novo, the Full Commission reverses the administrative 

law judge’s opinion.  The Full Commission finds that the claimant’s 

accidental injury was substantially occasioned by the claimant’s use of 

marijuana.  We find that the claimant did not rebut the statutory 



ALLEN-G707780  2 
 
 

 

presumption that the claimant’s use of an illegal drug substantially 

occasioned the accident on October 24, 2017.  

I. HISTORY 

 Corey Allen, now age 35, testified that he began working at FMH 

Conveyors through a temporary employment agency.  Mr. Allen testified 

that he painted heavy industrial conveyors for FMH.  The parties stipulated 

that the employment relationship existed at all pertinent times, including 

October 24, 2017.  The claimant testified that his supervisor, Johnny 

Anderson, drove him to work every day.  Johnny Anderson testified that he 

was employed with FMH Conveyors and that his job title was Second Shift 

Paint Lead. 

The claimant testified that he was “prepping conveyors” on 

October 24, 2017.  The claimant testified on direct examination: 

Q. As I understand it, there were conveyors that were 
stacked upon one another? 
A. Yes, sir.   
Q. And as you’ve indicated to me and I think your 
testimony is, that these things weigh – you don’t [know] how 
much exactly they weigh, but you figured somewhere around 
a ton.   
A. They’re heavy, sir….   
Q. As I understand it, you have a – you’re operating an 
electric crane with your hand? 
A. Right hand, yes, sir.   
Q. And you’re lowering – raising or lowering, is it a hook? 
A. Well, the actual line that comes down, that’s a hook, 
but we use straps that we have to put underneath it and hook 
it to the crane. 
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Q. So if I can paraphrase what you’re telling us, you’ve got 
these conveyors that are stacked in front of you.  These huge 
parts of machine – 
A Yes, sir. 
Q. – machinery. 
A Yes, sir. 
Q. And they’re several stacked high. 
A Yes, sir.   
Q And you’re putting straps around them.   
A Yes, sir, because it’s long, so – because it – the gap 
that it sits on with the plywood underneath it, you have about 
that much space (witness indicating).   
Q And just for the record, you’re motioning somewhere 
around six inches? 
A Yes, sir…. 
Q And you’re talking about, you’re sliding the strap 
underneath it? 
A It has to connect to the actual crane.  The line that 
comes down, that releases them. 
Q How many straps do you put on each conveyor to 
move it? 
A Just one.   
Q And so, you’re taking the strap, you’re wrapping it 
around it, and then, you take a hook from the crane and 
connect it? 
A Connect it, yes, sir…. 
Q Do they sway from time to time? 
A They sway as soon as you start – as soon as you – as 
soon as you starts lifting it, that’s when it’s dead weight.  Like, 
then, the crane, you know, it’s used by more than the 
machine.  So you have to give – you have to give that – it’s 
like a few seconds late, you turn it on and it “mmmmmmm,” it 
kicks on and goes up.   
Q Are you trying to tell us the motor – there is a delay in 
the motor? 
A Well, there’s nothing wrong, it’s just how it’s made, how 
it’s built like.  It is run on electric and when you use it, as soon 
as it – and when it’s down, it’s got to get its strength to get it.  
So when the straps starts tightening up on the conveyor, it’s 
heavy so it’s kind of like a buoyancy…. 
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Q So tell us what happened to cause you to injure 
yourself? 
A Like I say, when you put the straps on, you have to lift 
to see, like you say, if the strap is even and the balance of the 
conveyor to make sure that it doesn’t fall on one end too hard 
or the other end.  You just – you have to kind of give a good 
judgment, that’s the best you can do, make it less –  
Q Let me stop you.  So as I understand it, you put this 
strap on, you hook it up, and you don’t know, when you hook 
it up, whether or not it’s gonna be uneven or not, until you, 
actually, lift it? 
A Yes, sir.  Well, when you’re looking at it, you try to put it 
where you believe is the best spot.  But just looking at that, 
you can’t go off that.  You have to lift it to see if you’re in the 
right or general area to where you can put it down.   
Q And so every day before, when you had been using 
this, did you do it the same way? 
A Yes, sir.  Yes, sir. 
Q Okay.  And so you did do that on this day, on October 
24th, 2017? 
A Yes, sir.   
Q What happened? 
A Just the swaying, as I was holding the remote, I had it 
up, so I can look – 
Q Just for the record, you’re motioning with your right 
hand.  You’re holding the remote in your right hand? 
A My right hand, yes, sir.   
Q And that’s what operates the – 
A Up and down.   
Q – the crane or the hook of the crane? 
A Yes, sir.  It makes it go up and down and left and 
right…. 
Q And you lifted it up and you thought that was just over 
your head level? 
A Yes, sir.     
Q And so, then, what happened? 
A Well, I had lifted it up.  I noticed the first time, the other 
end, it was leaning on that end.  So I had to let it back down 
(witness indicating)…. 
Q Okay.  Go ahead. 
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A And then, I moved the strap in another area to see how 
– you know, the difference in the other.  I lifted it again.  It 
didn’t swing as bad, but I wasn’t comfortable with it.  So the 
third time I was – I moved it again, got it ready, went back on 
the other end and I lifted it up and I had my hand, my left was 
holding on to the back of the conveyor as far as a guide 
assistant and for – so I could have some type of control and 
my right hand, I was using to guide the crane.  So I had to 
look at the crane.  I had to watch it move…. 
Q You’re holding on to a bar of the conveyors with your 
left hand. 
A Yes, sir. 
Q And you’ve got the remote control for the crane in your 
right hand. 
A Yes, sir….  
Q So go ahead and finish explaining. 
A As I was getting it up, I had it about a foot high and I 
noticed – I wasn’t comfortable with it.  So as I was coming 
down, I hit the button, the conveyor hits the remote in my 
hands.  The remote is probably about this long (witness 
indicating).   
Q And just for the record, you’re motioning – so it was 
about a foot long? 
A The length of the remote that controls the conveyor.  
Yes, sir.  It was about that long….As the conveyor was 
coming down, the swaying, it must have hit the remote and as 
it hit the remote, my finger got caught between the remote and 
the conveyor.  As it was coming down, it was too fast and the 
momentum of it, it pulled me down with it.  Like, it just 
happened real, real fast.   
Q Was it swinging at that time too? 
A It was coming down fast, because as it hit my hand, it 
was coming down as I was trying to guide it and when it came 
down my body leans with the momentum and when it leans at 
the momentum, I didn’t have time to really just move, because 
of the momentum of the machine coming down.  It caught my 
finger and it caught me between the remote and the conveyor, 
it slammed.   
Q And so did the entire weight of this conveyor come 
down on your finger or your hand? 
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A It came down on two fingers….My thumb and my index 
finger…. 
Q So, when the conveyor comes down and lands on your 
finger – those two fingers, then, what happened? 
A I was in a lot [of] pain.  I was trying to stay calm.  I 
knew I was hurt and –  
Q Were you able to get it off of yourself? 
A No, sir.  No, sir.   
Q Did somebody come to get it off of you? 
A Yes, sir….Mr. John Anderson…. 
Q And going back to the incident, was there anything you 
could have done to have prevented the accident in your mind? 
A No, sir. 
Q Were you intoxicated at the time of the accident? 
A No, sir…. 
Q Had you used marijuana at any time on the day of 
October 24th, 2017? 
A No, sir.   
 

 The respondents’ attorney cross-examined the claimant: 
   
Q Had you used the remote before that day? 
A Yes, sir. 
Q A bunch of times? 
A Several times only about a month, but several times.  
More than once….I used it pretty much every day.   
Q You were familiar with it? 
A I was familiar with it, yeah…. 
Q Your right hand is free to be a couple of feet away from 
the conveyor, correct, with the control in it? 
A That’s from my body, with the control in it, so I don’t 
know if I was a couple of feet.   
Q That looks to me to be about two feet. 
A Okay. 
Q So how did your hand suddenly get underneath the 
conveyor, when it’s coming down? 
A Because I was holding on, when it came down, the 
weight of it, my body went with it.  I was at the – 
Q You didn’t react quick enough, did you? 
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A The weight of it, man, as it’s coming down, it pulled me 
down with it.  So how can you react with the weight of a force 
like that?  It’s fast…. 
Q Do you recall telling me during your deposition on three 
occasions that you didn’t react quick enough? 
A I couldn’t react quick enough, because of how fast it 
happened.  That’s what I said so, of course, I didn’t react 
quick enough, because of how fast it was going.  When you 
asked the question, I answered the question to the best of my 
knowledge of what you asked. 
Q Do you recall three times on page 46, page 47, and 
page 48 of your deposition telling me that you did not react 
quick enough? 
A Okay.  That’s probably – correct.   
 

 The respondents’ attorney examined the claimant’s supervisor, 

Johnny Anderson: 

Q Whenever Mr. Allen was describing the event, he was 
describing how he was using a control, a remote control and 
in so doing, he had a conveyor that was swinging and 
swaying pretty heavily.  Is that something that’s common to 
have a swinging and swaying conveyor? 
A Well, it’s all in how you try to pick it up.  If you don’t 
have the top part of the crane, if it’s over a little bit and you 
don’t have the strap in the right position, the, one end gonna 
come up.  And if that crane is over a little bit, it going to make 
it swing. 
Q Who’s in charge of getting that right? 
A The person operating the crane.   
Q And to your knowledge, was that Mr. Allen? 
A Yes. 
Q When did you first have knowledge of this incident, how 
did you become aware of this incident. 
A Well, I had just finished painting.  So, I came out the 
back of the booth and came around the corner and that’s 
when I saw Chris and my son standing beside and Corey was 
kind of – you could tell he was hung up a little bit and they 
was panicking, because they didn’t know what to do.  That’s 
when I came over there and I saw his hand up under there, 
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pinned between a board and the unit with the remote in there.  
That’s way I – the lift was not in the area, and I ran and got a 
forklift.  That’s the only way you can – it’s so heavy, to get up 
off his hand.  And I had to go get a forklift and get it off his 
hand…. 
Q When you went and saw what happened, had you ever 
seen anything like that happen before? 
A In that position, no.   
Q Had – was there any sort of equipment malfunction? 
A No.  Not to my knowledge, no.   
Q Do you have an opinion as to whose fault it was? 
A If I be honest with you, yes, I do. 
Q And what is that? 
A From the way things – the way the accident happened, 
it’s the operator’s fault.  I’m just being honest, because the 
situation, you shouldn’t have had your hand in that space, 
especially, with the remote in your hand.   
Q Were you the individual that took Mr. Allen to the 
hospital? 
A Yes.  
 

 According to the record, the claimant was treated at NEA Baptist 

Memorial on October 24, 2017:  “Laceration with foreign body of right thumb 

with damage to nail, initial encounter.  Displaced fracture of distal phalanx 

of right thumb, initial encounter for closed fracture.  Pain in right hand.”  It 

was reported that the mechanism of injury was “Caught in conveyor belt.”  

The record indicates that a Post-Accident urine specimen was collected 

from the claimant while he was hospitalized on October 24, 2017.   

 The record includes a form entitled “Statement To Be Completed By 

Injured Employee.”  The record indicates that Terri Crowell actually filled out 

the form on October 25, 2017.  Terri Crowell testified that she was 
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employed as a Staffing Professional Manager for the respondents and that 

she worked on site at FMH Conveyors.  The Statement described the 

accident occurring October 24, 2017:  “Lowered unit with a crane down on 

his hand….It was a heavy ton and he didn’t judge the momentum.”  The 

claimant signed the Statement on October 30, 2017. 

 The respondents’ attorney examined Terri Crowell regarding the 

“Statement To Be Completed By Injured Employee”: 

  Q Where did you get this information? 
A Everything that I do to fill these out comes from the 
person that had the accident. 
Q You heard him testify earlier about question 17 and the 
question was posed, “Please describe any safety hazards you 
observed when the incident occurred.”  Did  you ask him that 
question? 
A Yes, sir. 
Q And what was his response? 
A He said it was a heavy ton and he didn’t judge the 
momentum. 
Q Okay.  Did you come up with that yourself? 
A No, sir. 
Q Would you have any reason to write something 
different than what he told you? 
A No, sir. 
Q Was there any sort of machine malfunction or 
equipment malfunction that you’re aware of? 
A No, sir.   
 

 The record contains a “Results of Controlled Substance Test,” dated 

November 9, 2017.  Dr. James Fletcher verified on the document that a 

specimen was collected from the claimant on October 24, 2017.  The test 

performed was Positive for Marijuana.  The claimant testified that the 
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respondents terminated his employment based on the results of the drug 

test.  

 A pre-hearing order was filed on April 2, 2018.  The claimant 

contended, “The Claimant’s AWW will be determined by the contract of hire, 

wage records and Arkansas law.  The Claimant contends that he sustained 

injuries to his right hand, thumb and index finger in the course and scope of 

his employment on October 24, 2017.  The Respondents have controverted 

the claim in its entirety.  The Claimant is entitled to TTD from 10/24/2017 

through December of 2017 (the exact date will be provided following the 

completion of discovery); additional medical treatment; PPD; 11-9-505(a)(1) 

benefits and attorney’s fees.  All other issues are reserved.”   

 The respondents contended, “1.  The Respondents contend that the 

Claimant’s injury was substantially occasioned by the use of illegal drugs, 

and the claim is thus barred pursuant to Arkansas Code Annotated §11-9-

102(4)(B)(iv).  2.  The Respondents further contend that the Claimant’s 

positive drug test results for marijuana establish a presumption that the 

Claimant’s injury was substantially occasioned by illegal drug use, and the 

Respondents further contend that the Claimant cannot rebut that 

presumption since the Claimant’s injury was ultimately caused by his own 

negligence, lack of attention to what he was doing, and was an event that 
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would have easily been avoided if the Claimant did not have an altered 

mental state due to his marijuana use.”   

 An administrative law judge scheduled a hearing on the issues of 

“Average weekly wage, temporary total disability benefits from October 24, 

2017 until December 2017, medical benefits, additional compensation in 

accordance with Ark. Code Ann. §11-9-505(a)(Repl. 2012), and fees for 

legal services.”   

 After a hearing, an administrative law judge filed an opinion on 

July 10, 2018.  The administrative law judge found, among other things, that 

the claimant had rebutted the presumption that the accident occurring 

October 24, 2017 was substantially occasioned by the use of illegal drugs.  

The respondents appeal to the Full Commission. 

II. ADJUDICATION 

 Ark. Code Ann. §11-9-102(4)(Repl. 2012) provides, in pertinent part: 

  (A)  “Compensable injury” means: 
(i)  An accidental injury causing internal or external physical 
harm to the body … arising out of and in the course of 
employment and which requires medical services or results in 
disability or death.  An injury is “accidental” only if it is caused 
by a specific incident and is identifiable by time and place of 
occurrence[.] … 
 
(B)  “Compensable injury” does not include: 
(iv)(a)  Injury where the accident was substantially occasioned 
by the use of alcohol, illegal drugs, or prescription drugs used 
in contravention of physician’s orders.   
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(b)  The presence of alcohol, illegal drugs, or prescription 
drugs used in contravention of a physician’s orders shall 
create a rebuttable presumption that the injury or accident 
was substantially occasioned by the use of alcohol, illegal 
drugs, or prescription drugs used in contravention of 
physician’s orders.   
(c)  Every employee is deemed by his or her performance of 
services to have impliedly consented to reasonable and 
responsible testing by properly trained medical or law 
enforcement personnel for the presence of any of the 
aforementioned substances in the employee’s body. 
(d)  An employee shall not be entitled to compensation unless 
it is proved by a preponderance of the evidence that the 
alcohol, illegal drugs, or prescription drugs used in 
contravention of the physician’s orders did not substantially 
occasion the injury or accident.   
 

 Preponderance of the evidence means the evidence having greater 

weight or convincing force.  Metropolitan Nat’l Bank v. La Sher Oil Co., 81 

Ark. App. 269, 101 S.W.3d 252 (2003).     

 An administrative law judge found in the present matter, “4.  The 

claimant has successfully rebutted the presumption that the October 24, 

2017, work-related injury was substantially occasioned by the use of illegal 

drugs or prescription drugs used in contravention of physician’s order.”  The 

Full Commission does not affirm this finding.    

 A statutory presumption is “a rule of law by which the finding of a 

basic fact gives rise to the existence of a presumed fact, unless sufficient 

evidence to the contrary is presented to rebut that presumption.”  Flowers v. 

Norman Oaks Constr. Co., 341 Ark. 474, 17 S.W.3d 472 (2000), citing ERC 
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Contr. Yard & Sales v. Robertson, 335 Ark. 63, 977 S.W.2d 212 (1998).  

The presence of even a slight amount of an illegal drug suffices to raise the 

rebuttable presumption and to shift the burden of proof to the claimant to 

rebut the presumption.  Ester v. National Home Centers, Inc., 335 Ark. 356, 

981 S.W.2d 91 (1998); Brown v. Alabama Elec. Co., 60 Ark. App. 138, 959 

959 S.W.2d 753 (1998). 

 In the present matter, the parties stipulated that the employment 

relationship existed on October 24, 2017.  The claimant was working for the 

respondents at FMH Conveyors.  The claimant testified that he was 

“prepping” conveyors on October 24, 2017.  The claimant testified that he 

was operating an electric crane in order to lift a heavy industrial conveyor 

on October 24, 2017.  The claimant was using a hand-held “remote control” 

to raise and lower the conveyor with a hook attached to a strap.  The 

claimant testified that, while performing this activity, the conveyor began 

“swaying.”  The conveyor began falling and “As it was coming down, it was 

too fast and the momentum of it, it pulled me down with it.  Like it just 

happened real, real fast….It caught my finger and it caught me between the 

remote and the conveyor, it slammed.”  The claimant’s supervisor, Johnny 

Anderson, did not witness the accidental injury but immediately afterward 

assisted the claimant.  Mr. Anderson used a forklift to remove the conveyor 

from the claimant’s right hand, and he transported the claimant to a hospital 
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for emergency medical treatment.  The claimant was diagnosed with a 

laceration and fracture to his right thumb.   

 The claimant testified that he had not used the illegal drug marijuana 

at any time on October 24, 2017.  It is within the Commission’s sole 

discretion to determine the credibility of each witness and the weight to be 

given their testimony.  Johnson v. Hux, 28 Ark. App. 187, 772 S.W.2d 362 

(1989).  The Commission is not required to believe or disbelieve the 

testimony of any witness.  Green v. Jacuzzi Bros., 269 Ark. 733, 600 

S.W.2d 448 (Ark. App. 1980).  The Full Commission finds in the present 

matter that the claimant was not a credible witness.  A post-accident urine 

specimen was collected from the claimant on October 24, 2017 after the 

accident injury.  A physician subsequently reported that the claimant tested 

positive for marijuana use on October 24, 2017. 

 Therefore, the evidence of record does not corroborate the 

claimant’s assertion that he had not used marijuana on October 24, 2017.  

The presence of the illegal drug marijuana created a rebuttable 

presumption that the accidental injury was substantially occasioned by the 

use of an illegal drug.  Whether the rebuttable presumption that the 

claimant’s injury was substantially occasioned by the use of an illegal drug 

is overcome by the evidence is a question of fact for the Commission.  
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Weaver v. Whitaker Furniture Co., 55 Ark. App. 400, 935 S.W.2d 584 

(1996).      

 The Full Commission finds in the present matter that the claimant did 

not rebut the presumption that the accident was substantially occasioned by 

the use of an illegal drug.  We find credible the testimony of the claimant’s 

on-site supervisor, Johnny Anderson.  Mr. Anderson testified, “The way the 

accident happened, it’s the operator’s fault.  I’m just being honest, because 

the situation, you shouldn’t have had your hand in that space, especially 

with the remote in your hand.”  The record indicates that the operator, in 

this case the claimant, carelessly placed his right hand in a space 

underneath a moving industrial conveyor.  The conveyor fell and injured the 

claimant’s right hand as a result of the claimant’s extreme carelessness.  

The evidence in the present matter does not demonstrate that the claimant 

rebutted the statutory presumption that the accident on October 24, 2017 

was substantially occasioned by the claimant’s use of marijuana.  The Full 

Commission also finds credible the documentation and testimony of Terri 

Crowell, a staffing manager for the respondents.  Terri Crowell reported 

following the accident, “Lowered unit with a crane down on his hand….It 

was a heavy ton and he didn’t judge the momentum [emphasis supplied].”  

Ms. Crowell credibly testified that she reported this information based on 

the claimant’s own reporting.   
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 The Full Commission finds in the present matter that the claimant 

was not a credible witness.  We find that the testimony and reporting of 

Johnny Anderson and Terri Crowell were corroborated by the record.  Mr. 

Anderson and Ms. Crowell were credible witnesses.  Johnny Anderson and 

Terri Crowell testified that the accident was caused by claimant’s own 

actions rather than a machine malfunction.  The evidence demonstrates 

that the claimant’s accident on October 24, 2017 was caused by extreme 

carelessness and flawed judgment, which actions were the result of the 

claimant’s use of the illegal drug marijuana.  The Full Commission therefore 

finds that the claimant did not rebut the presumption that the accidental 

injury was substantially occasioned by the claimant’s use of the illegal drug 

marijuana. 

   After reviewing the entire record de novo, the Full Commission 

reverses the administrative law judge’s opinion.  In accordance with Ark. 

Code Ann. §11-9-102(4)(B)(iv)(a)(Repl. 2012), the Full Commission finds 

that the October 24, 2017 accidental injury was substantially occasioned by 

the use of an illegal drug.  We find that the claimant did not rebut the 

presumption that the accident was substantially occasioned by the 

claimant’s use of marijuana.  We therefore respectfully dismiss the claim for 

benefits. 
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 IT IS SO ORDERED.   
 
 
    ___________________________________ 
    SCOTTY DALE DOUTHIT, Chairman 
 
 
    ___________________________________ 
    CHRISTOPHER L. PALMER, Commissioner 
 
 
 
Commissioner Willhite dissents. 

DISSENTING OPINION 

  After my de novo review of the record in this claim, I dissent 

from the majority opinion, finding that the claimant’s accidental injury was 

substantially occasioned by the claimant’s use of marijuana. 

Factual and Medical Background 

  The claimant, now 35 years old, suffered an injury to his right 

thumb and index finger on October 24, 2017.  At the time of his injury, the 

claimant was employed by the respondent-employer as a painter on 

assignment at FMH Conveyors.   

  The claimant sustained injuries to his right index finger and 

right thumb in a crush accident.  The claimant explained that he was 

moving a conveyor with a crane when his right hand, which was holding the 

remote, got caught between the remote and the conveyor.  The claimant 

testified: 
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Q Let me stop you.  So as I understand it, 
 you put this strap on, you hook it up, and 
 you don’t know, when you hook it up, 
 whether or not it’s gonna be uneven or 
 not, until you, actually, lift it? 
 
A Yes, sir.  Well, when you’re looking at it, 
 you try to put it where you believe is the 
 best spot.  But just looking at that, you 
 can’t go off that.  You have to lift it to see 
 if you’re in the right or general area to 
 where you can put it down.  
 
Q And so every day before, when you had 
 been using this, did you do it the same 
 way? 
 
A Yes, sir.  Yes, sir. 
 
Q Okay.  And so did you do that on this day, 
 on October 24th, 2017? 
 
A Yes, sir. 
 
Q What happened? 
 
A Just the swaying, as I was holding the 
 remote, I had it up, so I can look –  
 
Q Just for the record, you’re motioning with 
 your right hand.  You’re holding the 
 remote in your right hand? 
 
A My right hand, yes, sir. 
 
Q And that’s what operates the –- 
 
A Up and down. 
 
Q -- the crane or the hook of the crane? 
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A Yes, sir.  It makes it go up and down and 
 left and right. 
 
Q Okay.  So go ahead, you were just telling 
 us that you had it in your right hand. 
 
A Yes, sir.  I wasn’t going up real high.  It 
 was probably about yea level, (witness 
 indicating). 
 
Q Just for the record, the record doesn’t 
 reflect, “yea level.” 
 
A I’m sorry. 
 
Q No, you’re fine.  I just want to make sure 
 that we get it reflected in there.  You’re 
 motioning just above your head? 
 
A Yes, sir. 
 
Q And also, the record doesn’t know that, I 
 mean, had you picked this off the floor or 
 were they stacked? 
 
A It was stacked on top of the other 
 conveyors. 
 
Q Okay.  So it started out about how high? 
 
A Oh, it’s about – maybe here, (witness 
 indicating). 
 
Q And you’re motioning –- 
 
A Maybe here, (witness indicating). 
 
Q -- and you’re motioning about mouth or 
 nose up? 
 
A Mouth or nose up, yes, sir.  Yes, sir. 
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Q Okay.  And you lifted it up and you 
 thought that was just over your head 
 level? 
 
A Yes, sir. 
 
Q And so, then, what happens? 
 
A Well, I had lifted it up.  I noticed the first 
 time, the other end, it was leaning on that 
 end; so I had to let it back down, (witness 
 indicating). 
 
Q Okay.  Just to stop you, when you say –- 
 you made a motion that it’s going to be 
 really hard to reflect in the record, but 
 what I’m gonna call the back, the side 
 that was away from you, it went down? 
 
A Yes, sir. 
 
Q So did that signify that it was uneven to 
 you? 
 
A Yes, sir. 
 
Q And so were you trying to adjust that? 
 
A I had to let it back down. 
 
Q Okay.  Go ahead. 
 
A And then, I moved the strap in another 
 area to see how –- you know, the 
 difference in the other.  I lifted it again; it 
 didn’t swing as bad, but I wasn’t 
 comfortable with it.  So the third time I 
 was –- I moved it again, got it ready, went 
 back on the other end and I lifted it up 
 and I had my hand, my left was holding 
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 on to the back of the conveyor as far as a 
 guide assistant and for –- so I could have 
 some type of control and my right hand, I 
 was using to guide the crane.  So I had to 
 look at the crane.  I had to watch it move. 
 
Q And just -- I kind of want to describe what 
 you’re describing and I think everybody in 
 the courtroom kind of knows what you’re 
 saying, but I want to make sure it’s 
 reflected in the record. 
 
A Okay. 
 
Q You’re holding on to a bar of the 
 conveyors with your left hand. 
 
A Yes, sir. 
 
Q And you’ve got the remote control for the 
 crane in your right hand. 
 
A Yes, sir. 
 
Q And it looked like you were kind of 
 motioning that you were kind of bracing 
 your body. 
 
A It’s heavy, because if I don’t brace the 
 swing, it will knock me; like, it’s powerful. 
  
Q Is it because it weighs so much? 
 
A Yes, sir, because it weighs so much. 
 
Q Okay.  All right.  So go ahead and finish 
 explaining. 
 
A As I was getting it up, I had it about a foot 
 high and I noticed -- I wasn’t comfortable 
 with it; so as I was coming down, I hit the 
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 button, the conveyor hits the remote in 
 my hands.  ... 
... 
 
 As the conveyor was coming down, the 
 swaying, it must have hit the remote and 
 as it hit the remote, my finger got caught 
 between the remote and the conveyor.  
 As it was coming down, it was too fast 
 and the momentum of it, it pulled me 
 down with it.  Like, it just happened real, 
 real fast. 
 
Q Was it swinging at that time too? 
 
A It was coming down fast, because as it hit 
 my hand, it was coming down as I was 
 trying to guide it and when it came down 
 my body leans with the momentum and 
 when it leans at the momentum, I didn’t 
 have time to really just move, because of 
 the momentum of the machine coming 
 down.  It caught my finger and it caught 
 me between the remote and the 
 conveyor, it slammed. 
  
Q And so did the entire weight of this 
 conveyor come down on your finger or 
 your hand? 
 
A It came down on two fingers. 
 
Q Which two fingers? 
 
A My thumb and index finger. 
 

  The claimant was taken to the emergency room of NEA 

Baptist Memorial by his supervisor, Johnny Anderson.  An x-ray of the 

claimant’s right hand revealed a “commuted tuft fracture involving the distal 
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phalanx of the thumb”.  Additionally, the x-rays showed a “marked soft-

tissue swelling and subcutaneous gas surrounding the distal thumb” and 

“mild soft tissue swelling ... involving the index finger”.   

  According to the claimant, he rode to work with Anderson 

every day, including on the date of the accident.  The claimant offered 

testimony that he arrived at work early and had operated the crane a couple 

of times that day prior to the accident.  The claimant testified further that he 

had taken his first fifteen minute break and his lunch break prior to the 

accident.  The claimant also testified that he had not smoked marijuana on 

the day of the work accident. 

  The respondents called five witnesses at the hearing of this 

matter.  The respondents first called Terri Crowell, the Staffing Professional 

Manager, to testify.  Crowell verified that she wrote the statement regarding 

the incident on October 25, 2017 based on a conversation she had with the 

claimant, which the claimant signed on October 30, 2017.  Crowell stated 

that she had worked for the respondent since September of 2017 and 

during her one month tenure had not seen an accident like the one the 

claimant was involved in happen.  Crowell also testified that the claimant 

was terminated prior to being cleared to return to work because of the 

positive drug test results. 
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  Thomas Hart, a.k.a. Bacon, works for the respondents as a 

team leader and first responder.  Hart testified that he did not see the 

accident happen, but observed the claimant going outside shortly after the 

incident.  According to Hart, he noticed that the claimant was walking swiftly 

and that his hand was bleeding, so he followed him outside to assist him.  

Hart testified that the claimant asked him to get Anderson to take him to the 

hospital.  On cross-examination, Hart also testified that the claimant did not 

appear “wobbly” during the morning safety meeting that he conducted; but, 

he also stated that he did not pay much attention to the claimant during the 

meeting. 

  Next, Cadarious Parchman testified.  Parchman had been 

terminated from his position with the respondents on the day of the hearing 

because of “technicalities with the drug system”.  Apparently, there were 

some discrepancies in the temperature of his urine when he was drug 

tested.  Parchman was the cousin of the claimant’s girlfriend and testified 

that the couple was having problems.  Because of these problems, he knew 

that the claimant was “going through some stuff”.  Parchman offered 

testimony that he had observed the claimant smoking marijuana, but not on 

the day of the accident.  According to Parchman, he had seen the claimant 

at the time clock on the day of the accident and noted that the claimant’s 
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eyes were bloodshot; however, he did not smell marijuana on the claimant’s 

person. 

  Johnny Anderson also testified regarding the events that 

occurred on October 24, 2017.  Anderson testified that the claimant rode to 

work with him on the day of the accident.  He stated that the claimant did 

not appear intoxicated and did not have a strange odor on his person.  

According to Anderson, he and the claimant had been at work 

approximately four or five hours and had taken two breaks together prior to 

the accident occurring.  Anderson testified that during his time at work, he 

did not observe the claimant smoking marijuana.  Anderson offered 

testimony that he believed that the accident was the claimant’s fault 

because he believed he was distracted because of some things going on in 

his personal life.  Anderson also testified that other people had been injured 

performing the job duty in the same manner in which the claimant was 

performing it.  Anderson testified further, “they stopped us from doing that 

[holding the remote in your right hand and bracing the conveyor with your 

left hand and leaning in to it], because of getting hurt like that”.   

  The final witness for the respondents was Sammy Joe 

Chaisson, the second shift Supervisor of Production.  Chaisson testified 

that he received a telephone call from a nurse at Baptist Memorial verifying 

that a drug test was to be performed.  According to Chaisson, the nurse 



ALLEN-G707780  26 
 
 

 

informed him that the claimant did not want to have a drug test performed.  

During cross-examination, Chaisson testified that he had seen the claimant 

on the day of the accident and he did not appear to be intoxicated. 

  A drug screen administered while the claimant was at Baptist 

Memorial was positive for marijuana and opiates. 

Opinion 

  A.C.A. §11-9-102(4)(B)(iv) governs the compensability of the 

claimant’s injury under the facts of this case.  This section states, in 

pertinent part: 

Compensable injury does not include: 
... 

 
(iv)(a) Injury where the accident was 
substantially occasioned by the use of alcohol, 
illegal drugs, or prescription drugs used in 
contravention of physician’s orders. 
 
(b) The presence of alcohol, illegal drugs, or 
prescription drugs used in contravention of a 
physician’s orders shall create a rebuttable 
presumption that the injury or accident was 
substantially occasioned by the use of alcohol, 
illegal drugs, or prescription drugs used in 
contravention of physician’s orders. 
... 
 
(d) An employee shall not be entitled to 
compensation unless it is proved by a 
preponderance of the evidence that the alcohol, 
illegal drugs, or prescription drugs utilized in 
contravention of the physician’s orders did not 
substantially occasion the injury or accident. 
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  Whether the rebuttable presumption is overcome by the 

evidence is a question of fact for the Commission to determine.  Woodall v. 

Hunnicut Construction, 340 Ark. 377, 12 S.W.3d 630 (2000). 

  On the day of the accident, the claimant tested positive for 

marijuana and morphine.  The morphine was given to the claimant at the 

hospital; however, the presence of marijuana in the claimant’s system gave 

rise to the rebuttable presumption that the work accident was substantially 

occasioned by the use of drugs.  I find that the claimant in this matter did 

rebut the presumption that the October 24, 2017 accident was substantially 

occasioned by the use of illegal drugs.  The claimant testified that he did not 

use marijuana on the day of the workplace accident.  The claimant’s 

testimony was supported by the testimony of his co-workers.  The present 

case is analogous to Ward v. Hickory Springs Mfg., 248 S.W.3d 482, 97 

Ark. App. 311 (2007).  In Ward, Mr. Ward suffered a degloving injury to his 

genitalia and scrotum when his clothing became entangled in a machine he 

was operating.  Mr. Ward tested positive for morphine and marijuana three 

days after the accident.  The Full Commission found that the positive drug 

test gave rise to the presumption that the accident was substantially 

occasioned by the use of drugs; however, that presumption was rebutted by 

the testimony of Mr. Ward’s co-workers who all testified that he did not 
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appear to be under the influence at any time.  The finding of the 

Commission was affirmed. 

  Here, as in the Ward case, the claimant’s co-workers and 

supervisor testified that the claimant did not appear to be under the 

influence.  The individual who spent the most time in close proximity to the 

claimant on the day of the accident was the claimant’s supervisor, Johnny 

Anderson.  On the day of the accident, Anderson, picked the claimant up for 

work and drove to work with him.  Anderson also spent two break periods 

with the claimant on the day of the accident.  Anderson gave credible 

testimony that the claimant did not appear intoxicated and did not have a 

strange odor on his person.  Additionally, Anderson testified that the 

claimant had not taken drugs while at work that day.   

  In addition to the testimony offered by Anderson, two other 

individuals in supervisory positions, testified that the claimant did not 

appear to be under the influence.  Thomas Hart, who also saw the claimant 

on the day of the accident, testified that the claimant did not appear wobbly 

when he saw him at the morning meeting.  Sammy Joe Chaisson also 

testified that he had seen the claimant prior to the accident and he did not 

appear intoxicated.   Each supervisor, including Anderson, testified that 

they would not have allowed the claimant to work if they believed he was 

intoxicated or under the influence of drugs. 
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  Based on the testimony of the claimant and his co-workers, I 

find that the claimant has successfully rebutted the presumption that his 

accident was substantially occasioned by the use of drugs.  

  I also find that the claimant has proven by a preponderance of 

the evidence that he suffered a compensable injury to his right hand.  In 

order to prove a compensable injury as a result of a specific incident which 

is identifiable by time and place of occurrence, the claimant must establish 

by a preponderance of the evidence: (1) an injury arising out of and in the 

course of employment; (2) that the injury caused internal or external harm 

to the body which required medical services or resulted in disability or 

death; (3) medical evidence supported by objective findings, as defined in 

Ark. Code Ann. § 11-9-102(16), establishing the injury; and (4) that the 

injury was caused by a specific incident and identifiable by time and place 

of occurrence.  Ark. Code Ann. § 11-9-102(4)(A)(i)(Repl. 2002).  Should the 

claimant fail to establish by a preponderance of the evidence any of the 

requirements for establishing the compensability of the claim, compensation 

must be denied.  Mickel v. Engineering Specialty Plastics, 56 Ark. App. 126, 

938 S.W.2d 876 (1997).   

  In the present matter, the claimant has satisfied the 

requirements for establishing that he suffered a compensable injury to his 

right hand.  The claimant sustained an injury while performing employment 
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services on October 24, 2017.  The claimant provided credible testimony 

that he was moving a conveyer with a crane when his right hand was 

caught between the remote control and the conveyor.  The claimant sought 

medical treatment for his right hand injury immediately.  Additionally, there 

are objective findings of an injury in the form of a tuft fracture involving the 

distal phalanx of the thumb as shown on x-rays taken on October 24, 2017.  

Also, the claimant received medical treatment for this injury, including 

laceration repairs; morphine, Zofran, and lidocaine injections; and physical 

therapy. 

  Based on the foregoing, I find that the claimant sustained a 

compensable injury to his right hand.   

  For the foregoing reasons, I dissent from the majority opinion. 

 
 
    ___________________________________ 
    M. SCOTT WILLHITE, Commissioner 
 


