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CLAIM NO. G509150   

BOBBY YOUNG, EMPLOYEE                            C L A I MANT
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OPINION FILED AUGUST 16, 2018

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE EVELYN E. BROOKS,
Attorney at Law, Fayetteville, Arkansas.

Respondents represented by the HONORABLE BETTY J. HARDY,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of the

Administrative Law Judge filed May 4, 2018.  In said

order, the Administrative Law Judge made the following

findings of fact and conclusions of law:

1. The Arkansas Workers’ Compensation
Commission has jurisdiction of this claim.

2. The proposed stipulations set forth above
are hereby accepted as fact.

3. The claimant has proven by a preponderance
of the evidence that the requested medical
treatment, specifically treatment recommended
by Dr. Blankenship, is reasonable and
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necessary for the treatment of his admittedly
compensable injury of April 14, 2016.

4. The claimant is entitled to the requested
medical treatment.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the May 4, 2018 decision of the

Administrative Law Judge, including all findings of fact

and conclusions of law therein, and adopt the opinion as

the decision of the Full Commission on appeal.

For prevailing on this appeal before the Full

Commission, claimant’s attorney is entitled to fees for

legal services in accordance with Ark. Code Ann. § 11-9-

715(Repl. 2012).  For prevailing on appeal to the Full

Commission, the claimant’s attorney is entitled to an

additional fee of five hundred dollars ($500), pursuant

to Ark. Code Ann. § 11-9-715(b)(Repl. 2012).
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 IT IS SO ORDERED.

SCOTTY DALE DOUTHIT, Chairman

PHILIP A. HOOD, Commissioner

Commissioner Palmer dissents.

DISSENTING OPINION

I must respectfully dissent from the majority

finding that the surgical procedure recommended by Dr.

Blankenship is reasonably necessary for the treatment of

the claimant’s compensable back injury.  Dr. Blankenship

described this treatment option at the claimant’s only

visit with him on October 30, 2017, as follows:

I have told him a consideration of an
arthrodesis at the lumbosacrum would be the
next appropriate treatment offering. As to
whether he does this or not would be up to
him. I have told him we have several
different options concerning where to go from
here. I told him my recommendation would be
the following with the understanding that
more may need to be done in the future. I
have offered him a stand-alone anterior
lumbar interbody arthrodesis at the
lumbosacrum. I have told him there are
several different potential things that could
happen after this with the most likely and
the hopeful outcome after aggressive active
therapy would be a marked improvement in his
pain and then long-term exercise. I told him
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that it is possible that the L4-L5 disc space
is more of a culprit for this with the
segmental instability noted and if he does
not do well postoperatively after some
aggressive active physical therapy, a
consideration of adjacent segment arthrodesis
would not be unwarranted. I told him the only
thing that might be needed in the early
postoperative period would be a redo
decompression at the lumbosacrum if his leg
pain does not improve with direct foraminal
decompression. I told him if that is the
case, then an early posterior revision would
be needed, but I desperately do not want to
go back in to his lower back from behind for
a third time only increasing the change (sic)
of myofascial injury.

A subsequent myelogram of the claimant’s

lumbar spine ordered by Dr. Knox revealed a significant

disc herniation at L4-L5 on the left which, in a clinic

note dated December 14, 2017, Dr. Knox stated was “most

certainly...the culprit of his continuing difficulties.” 

Aware that Dr. Blankenship had recommended a lumbar

fusion, Dr. Knox stated, “I informed Mr. Young that he

may very well require fusion at some point in the

future, but, at this time, I would simply recommend a

straightforward hemilaminotomy and microdiscectomy at

the L4-5 level on the left.”

On January 4, 2018, Dr. Blankenship stated

that Dr. Knox’s evaluation had not changed his medical

opinion.  Stating that he had reviewed the claimant’s
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myelogram “in its entirety,” Dr. Blankenship continued: 

“This gentleman still has segmental instability on

flexion and extension views and has an early recurrence

of disc herniation.  It is the motion at the disc space,

which has led to the recurrence.  Simply doing the same

thing over again for a third time in my opinion has a

very likelihood of leading back to the same issue a

fourth time.  It is for this reason I have offered this

gentleman a stabilization anteriorly.”

 When assessing whether medical treatment is

reasonably necessary for the treatment of a compensable

injury, we must analyze both the proposed procedure and

the condition it is sought to remedy.  Deborah Jones v.

Seba, Inc., Full Workers’ Compensation Commission

Opinion filed December 13, 1989 (Claim No. D512553). 

Further, the Commission has the duty of weighing the

medical evidence as it does any other evidence, and the

resolution of any conflicting medical evidence is a

question of fact for the Commission to resolve.  Emerson

Electric v. Gaston, 75 Ark. App. 232, 58 S.W.3d 848

(2001); CDI Contractors McHale, 41 Ark. App. 57, 848

S.W.2d 941 (1993); McClain v. Texaco, Inc., 29 Ark. App.

218, 780 S.W.2d 34 (1989).  The Commission is entitled
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to review the basis for the medical opinion in deciding

the weight and credibility of the opinion and the

medical evidence.  Maverick Transportation v. Buzzard,

69 Ark. App. 128, 10 S.W.3d 467 (2000).

It has been diagnostically determined that the

claimant’s current source of lumbar pain is a ruptured

disc at L4-L5.  This is an entirely different level of

the claimant’s spine than was previously problematic and

twice surgically treated.  Therefore, the claimant is

not suffering from a recurrent rupture as indicated in

Dr. Blankenship’s correspondence.  The claimant is

suffering from symptoms associated with a new herniated

disc at level L4-L5.  

The claimant's new herniated disc at L4-L5 has

not been surgically treated, which has left him with

pain-causing compression.  Dr. Blankenship has

recommended that the claimant undergo a lumbosacral

fusion in order to address instability. As previously

stated, instability is not the source of the claimant's

current pain.  Rather, it has been conclusively

determined that the new rupture at L4-L5 is "the

culprit."      
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Although much emphasis was placed on Dr.

Blankenship's desire to avoid further surgical

procedures by performing one extensive procedure, Dr.

Blankenship made no such guarantee.  Rather, Dr.

Blankenship plainly stated that there were "several

different potential things that could happen" after his

proposed procedure, to include consideration of adjacent

segment arthrodesis if the claimant did not do well

postoperatively after some aggressive active physical

therapy.  In addition, Dr. Blankenship told the claimant

that he might need a "redo decompression at the

lumbosacrum" if his leg pain did not improve

postoperatively, and if that were the case, an early

posterior revision would be needed.  Certainly, the

procedure proposed by Dr. Blankenship is not a sure

thing with regard to relieving the claimant's pain, and

future surgery is clearly a possibility if this

procedure fails.  In fact, the very surgery that Dr.

Knox has recommended - decompression surgery - is one of

the possible procedures listed if Dr. Blankenship's

proposed fusion surgery fails to provide the claimant

with relief from his pain. 
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It seems more sensible that, since the

claimant is suffering from a ruptured disc at a new

level of his lumbar spine, the most reasonable treatment

would be surgery to address that rupture.  This is

exactly what Dr. Knox has proposed to do: perform a

straightforward hemilaminotomy and microdiscectomy at

the L4-5, which is by far a much simpler, less invasive

procedure, and it carries less risk that a fusion.  In

addition, it will specifically address the claimant's

herniated disc which is undoubtedly his current source

of pain.  Dr. Blankenship's proposed fusion, on the

other hand, is highly invasive, carries a greater risk

of complications, and offers no guarantee of success. 

Therefore, it is mere speculation to assume that Dr.

Blankenship's fusion surgery is the most reasonable and

necessary treatment option in this case, especially in

view of the fact that it has been recommended to address

instability in the claimant's lumbar spine as opposed to

a herniated disc at L4-L5, which is the source of his

pain. 

Because Dr. Knox has offered surgery to

specifically treat the claimant's diagnostically

determined source of pain, and Dr. Blankenship's surgery
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is admittedly recommended to provide stability in the

claimant's lumbosacral spine in hopes of relieving the

claimant's symptoms, the surgery recommended by Dr. Knox

is clearly the most reasonable and necessary choice of

the two (2).

CHRISTOPHER L. PALMER, Commissioner

 


