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Upon review before the FULL COMMISSION, Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE EDDIE H. WALKER,
JR., Attorney at Law, Fort Smith, Arkansas.

Respondents No. 1 represented by the HONORABLE MICHAEL
E. RYBURN, Attorney at Law, Little Rock, Arkansas.

Respondent No. 2 represented by the HONORABLE CHRISTY L.
KING, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed April 25, 2018.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The AWCC has jurisdiction over this case.



2. The stipulations contained in the Prehearing
Order, which the parties affirmed at the
hearing, are hereby accepted as facts.

3. The claimant has failed to meet his burden of
proof in demonstrating that he is PTD as a
result of his compensable injury.

4  The claimant is entitled to 6% wage loss
disability in excess of Dr. Young’s 11% BAW
anatomical impairment rating. The claimant’s
apparent lack of motivation to return to work
is a significant impediment to the assessment
of his wage loss disability. Despite the fact
the credible, reliable FCE revealed he was
capable of MEDIUM-level work, the claimant has
made no effort whatsoever to even attempt to
find or attempt to work at a job commensurate
with his physical condition and capabilities,
his education, work experience, age, and other
relevant factors. Instead, he has admittedly
and freely chosen to “retire” and to draw SSD
benefits.

5. The claimant’s attorney is entitled to a
controverted statutory attorney’s fee based on
the 6% wage loss disability award.

 
6. The respondents remain responsible for all

reasonable and necessary medical treatment
related to the claimant’s compensable injury.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full
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Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.

IT IS SO ORDERED.

                                   
SCOTTY DALE DOUTHIT, Chairman

                                   
CHRISTOPHER L. PALMER, Commissioner

Commissioner Hood concurs and dissents.

CONCURRING AND DISSENTING OPINION

After my de novo review of the entire record,

I concur in part with but must respectfully dissent in

part from the majority opinion.  I concur with the

majority’s finding that the claimant failed to meet his

burden of proof in demonstrating that he is permanently

and totally disabled as a result of his compensable

injury and that the claimant is entitled to wage loss
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disability benefits in excess of Dr. Young’s 11% BAW

anatomical impairment rating.  However, I must dissent

from the majority opinion finding that the amount of

wage loss benefits is limited to 6%.

Factual and Medical Background

The claimant sustained admittedly compensable

injuries to his left and right shoulders and hernias. 

On July 2, 2014, the claimant was attempting to pull a

heavy linen cart out of a tight linen closet when he

sustained injuries to his shoulders and suffered

hernias.

The claimant was diagnosed with rotator cuff

tears in both shoulders.  The claimant underwent two

surgical procedures on his right shoulder.  A right

rotator cuff repair and sub-acromial decompression was

performed by Dr. Christopher Young on October 22, 2014.

Following this procedure, the claimant

continued to experience pain and popping in his right

shoulder.  An MRI taken on March 10, 2015 revealed a

full-thickness tear in the anterior supraspinatus and a

small tear of the superior labrum at the attachment of

the biceps tendon.  Dr. Young diagnosed the claimant as

having a recurrent cuff tear.
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The claimant underwent a revision right

rotator cuff repair on April 8, 2015.  The claimant

continued to experience significant pain following this

second surgical procedure.  In Dr. Young’s March 3, 2016

medical records, he noted, “Patient to remaine [sic] off

work.  I do not feel the patient is able to return to

work yet.  I feel like he would be a good candidate for

a Reverse Total Shoulder Arthroplasty.” 

On October 25, 2016, Dr. Young placed the

claimant at maximum medical improvement.  Dr. Young

noted, “According to the Guides to the Evaluation of

Permanent Impairment the patient has a bilateral UE

impairment of 18% and an 11% WP impairment Fig 38: 120

FF 4, 30 Ext 1. Fig 41: 120 abd 3, 30 add 1. Fig 44: 20

IR 4, 30 ER 1.  The patient may return to work under the

following restrictions: light duty, no lifting great[er]

than 10 pounds with either arm.”

On March 22, 2016, the claimant underwent a

functional capacity evaluation (hereinafter, “FCE”). 

The claimant put forth a reliable effort with 40 of 40

consistency measures within expected limits.  According

to the FCE, the claimant demonstrated the ability to

perform work in the medium classification of work.
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Opinion

I agree with the analysis and findings of the

majority, who affirmed and adopted the opinion of the

Administrative Law Judge, regarding permanent and total

disability benefits. I would affirm those findings. 

However, I find that claimant is entitled to wage loss

benefits at a percentage of 20%.  

The claimant seeks wage loss disability

benefits.  “In considering claims for permanent partial

disability benefits in excess of the employee’s

percentage of permanent physical impairment, the

Workers’ Compensation Commission may take into account,

in addition to the percentage of permanent physical

impairment, such factors as the employee’s age,

education, work experience, and other matters reasonably

expected to affect his or her future earning capacity.” 

A.C.A. §11-9-522(b)(1).

The wage-loss factor is the extent to which a

compensable injury has affected the claimant's ability

to earn a livelihood; the Commission is charged with the

duty of determining disability based upon a

consideration of medical evidence and other matters

affecting wage-loss, such as the claimant’s age,
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education, and work experience. Cross v. Crawford County

Mem. Hosp., 54 Ark. App. 130, 923 S.W.2d 886 (1996).

The claimant is sixty-five years old with a

high school education.  The claimant has worked in

restaurant management for twenty-five years; in the

grocery industry, “running night crews”; at the Purple

Cow hosting and busing tables; at Wal-mart as a stocker;

and for the respondent-employer for four years in

housekeeping.  According to the claimant, he is no

longer able to perform any of the jobs that he has

performed in the past.

The claimant has tears in both shoulders and

shoulder replacement surgery has been recommended.  In

addition, the 10 pound lifting restriction given by Dr.

Young were never removed.  Also, the claimant was given

an 11% permanent impairment rating.

Regarding the claimant’s motivation to return

to the workforce, I do not agree with the majority’s

conclusion that the claimant lacked such motivation. 

Although the claimant is receiving social security

disability benefits, a review of the record reveals that

the claimant did not apply for these benefits until

after he had been off work for almost two years.  When
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the claimant applied for social security disability

benefits, he had been fired from his position with the

respondent-employer and was still actively under the

treatment of Dr. Young.  The claimant sought benefits

not because he was not motivated to return to work, but

because he was unable to return to work and needed the

income.

I am not unmindful of the fact that the FCE

placed the claimant in the medium category of work. 

However, I do not assess much weight to this

determination.  The claimant continues to suffer with

medically diagnosed bilateral rotator cuff tears.  The

claimant’s authorized treating physician has placed a

restriction of lifting no more than 10 pounds.  Dr.

Young was the claimant’s treating physician for several

years and performed both surgeries on the claimant’s

right shoulder.  Therefore, I accord great weight to the

restriction given by Dr. Young.  The determination made

based on the FCE that the claimant is able to perform a

job lifting up to 50 pounds is unsupported by the

medical records in this case.  Additionally, the

claimant testified that since undergoing the FCE he has

begun experiencing more pain, a snapping in his right
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shoulder, and sharp pain in his left shoulder that he

did not have at the time of the FCE.

Based on the aforementioned, I find that the

claimant’s future earning capacity has been affected

significantly by his compensable injury.  Therefore, I

find that the claimant is entitled to a twenty percent

(20%) wage-loss benefit in addition to his 11%

impairment rating. 

For the foregoing reasons, I concur in part

and dissent in part from the majority opinion.

    
                              
PHILIP A. HOOD, Commissioner


