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Claimant represented by the HONORABLE PHILLIP J. WELLS,
Attorney at Law, Jonesboro, Arkansas.

Respondents represented by the HONORABLE MELISSA WOOD,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed November 7, 2017.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The Arkansas Workers’ Compensation
Commission has jurisdiction over these
claims.

2. The stipulations agreed to by the parties are
hereby accepted as fact.

3. The claimant has failed to prove, by a
preponderance of the evidence, that he
sustained an injury to his right shoulder
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arising out of and during the course of his
employment on March 1, 2014.

4. The claimant has failed to prove, by a
preponderance of the evidence, that he
sustained an injury to his left shoulder
arising out of and during the course of his
employment on April 17, 2014.

5. The claimant has failed to prove, by a
preponderance of the credible evidence, that
his physical problems, need for treatment, and
disability, if any, following his termination
from employment on May 1, 2014, is causally
related to any injury sustained while working
for Pepsi Cola Metro Bottling Company of
Jonesboro, Arkansas.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.
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IT IS SO ORDERED.

                                   
SCOTTY DALE DOUTHIT, Chairman

                                   
CHRISTOPHER L. PALMER, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the record in this

claim, I dissent from the majority opinion finding that

the claimant has failed to prove, by a preponderance of

the evidence, that he sustained an injury to his right

shoulder arising out of and during the course of his

employment on March 1, 2014; that the claimant has

failed to prove, by a preponderance of the evidence,

that he sustained an injury to his left shoulder arising

out of and during the course of his employment on April

17, 2014; and that the claimant has failed to prove, by

a preponderance of the credible evidence, that his

physical problems, need for treatment, and disability,
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if any, following his termination from employment on May

1, 2014, is causally related to any injury sustained

while working for Pepsi Cola Metro Bottling Company of

Jonesboro, Arkansas.

Factual and Medical Background

The claimant, now 32 years old, worked for the

respondent-employer as a picker.  The claimant was

involved in two separate workplace accidents.  He

described the first accident as follows:

Q Let’s now direct your attention
to March the 1st of 2014.  If
you would, describe to the
Judge what happened on that
date.

A Okay.  Normally at nighttime
when we are on clean-up, if
it’s a partial pallet, probably
like one layer, we’d have to
stack that layer onto a full
pallet, but when we do,
sometimes –- like if you ain’t
tall enough, you have to stand
on your tiptoes and reach and
try to get the pallet from the
top there, my arm twisted and
pop.

In this March 1, 2014 accident, the claimant

injured his right shoulder.  The claimant reported the

injury to his supervisor, Jeff Rector.  According to the

claimant, he asked to receive medical treatment at that

time.  Rector told him to “work light” for a couple of
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days and if it continued to happen, Rector would send

the claimant to the doctor.  The claimant finished his

shift on the date of the injury and continued to work. 

The claimant explained that his second

incident occurred in the following manner:

Q Let’s now talk about April the
17th of 2014, the day that you
were hit by a pallet jack, is
that correct?

A Yes, sir.

Q Describe for the Judge what
happened?

A I was working the tea area.
Ronnie Bradley was coming from
the other area of the
warehouse, and he was driving
his pallet jack real fast, and
he had an empty skid on the
pallet jack, and he cut the
corner too sharp.  It caused
him to hit a full pallet of
Fridge Mates, which caused the
pallet jack to go out of
control and hit me.

Q Now we’ve seen the video and
you’ve seen the video?

A Yes, sir.

Q And it shows that the point of
contact between you and the
pallet jack was you foot, is
that correct?

A Yes, sir.

Q Okay.  You did have pain and
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discomfort in your foot?

A Yes, sir.

Q Okay.  Now, when you got hit by
the pallet jack, did that also
cause an injury to your left
shoulder?

A Yes, sir.

Q And describe what caused you to
hurt your left shoulder and how
did it feel?

A Okay.  When he hit me, he spun
off my foot and I was pulling
back, and when I was pulling
back, when he actually spun
off, I flew back into the
pallet and my shoulder popped
then.

According to the claimant, after he was

terminated in May of 2014 he lost his health insurance

and he had to wait until his Medicaid “kicked in” to

receive treatment.  The claimant first sought treatment

for his left shoulder injury on August 28, 2014.  The

claimant was prescribed Hydrocodone and instructed to

follow up with his primary care physician or Dr.

Moseley.  The claimant initially saw Dr. Claiborne

Moseley on October 1, 2014.  Dr. Moseley assessed the

claimant with “most likely a L shoulder radiculopathy,

probably C6 or C7".  Dr. Moseley planned to get EMG and

NCV studies for the claimant.
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The claimant underwent a nerve conduction

study and an MRI on November 7, 2014.  The nerve

conduction study revealed “an apparent site of

entrapment of the left ulnar nerve in a region

approximately 2 cm below the elbow”.  The left shoulder

MRI showed the following:

1. Mild supraspinatus tendinopathy.
2. Tear of the posterior and
superior labrum. If needed this
could be evaluated with post
arthrography more clearly.
3. Small chronic partial tear of the
teres minor muscle belly.

The claimant underwent a left shoulder

arthroscopy with anterior labral repair, superior labral

repair, and posterior labral repair on December 4, 2014.

The claimant sought treatment for his right

shoulder and leg on March 10, 2015.  The medical record

noted that the claimant stated that he had an older

injury from about a year ago.  The physical exam

revealed the following:

Msk: Right - muscle spasms and
tension noted in the right posterior
shoulder. Right deltoid, teres
minor/major, and trapezius all are
ttp and exhibit muscle tension. ROM
is normal but complains of pain when
raising arm higher than shoulder[.]

The claimant underwent a right shoulder MRI on
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March 11, 2015.  The MRI revealed a superior labral

tear.

Opinion

In order to prove a compensable injury as a

result of a specific incident which is identifiable by

time and place of occurrence, the claimant must

establish by a preponderance of the evidence: (1) an

injury arising out of and in the course of employment;

(2) that the injury caused internal or external harm to

the body which required medical services or resulted in

disability or death; (3) medical evidence supported by

objective findings, as defined in Ark. Code Ann. § 11-9-

102(16), establishing the injury; and (4) that the

injury was caused by a specific incident and

identifiable by time and place of occurrence.  Ark. Code

Ann. § 11-9-102(4)(A)(i)(Repl. 2002).  Should the

claimant fail to establish by a preponderance of the

evidence any of the requirements for establishing the

compensability of the claim, compensation must be

denied.  Mickel v. Engineering Speciality Plastics, 56

Ark. App. 126, 938 S.W.2d 876 (1997).

Right Shoulder Injury

The claimant suffered an injury to his right
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shoulder on March 1, 2014 while performing employment

services.  The claimant testified that he immediately

reported the incident to his supervisor but was not sent

for medical treatment.  The claimant’s testimony was

corroborated by his former co-worker, Antwone Tramble. 

Tramble testified that the claimant consistently

complained about his shoulder pain and that the claimant

reported the incident to the supervisor, Jeff Rector. 

The evidence preponderates that the claimant

sustained a right shoulder injury on March 1, 2014.  The

claimant sustained accidental injury causing physical

harm to his right shoulder; the injury arose out of and

in the course of employment, required medical services,

and resulted in disability; the injury was caused by a

specific incident, identifiable by time and place of

occurrence on March 1, 2014; and by medical evidence

supported by objective findings, namely an MRI showing a

superior labral tear.  Additionally, the claimant’s

injury required medical treatment in the form of

prescription medication.

Left Shoulder Injury 

The claimant suffered an injury to his left

shoulder on April 17, 2014 while performing employment
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services.  The claimant experienced the manifestation of

his left shoulder injury while performing normal, day-

to-day tasks.  The August 28, 2014 emergency room

records indicate that the claimant sought medical

treatment after he heard a pop while he was leaning on

his left arm.  Similarly, Dr. Moseley’s notes indicate

that the claimant started experiencing pain in his left

shoulder after “he was just leaning on it and playing

with his dog”.  On November 8, 2015 the claimant sought

medical treatment at St. Bernard’s Medical Center.  The

records from this visit reflect that the claimant felt

pain while driving.  Specifically the record indicated,

“[the patient] states that he was driving a vehicle and

the shoulder dislocated on them [sic].  He was turning

the steering wheel and it popped backwards”.

The majority, in affirming and adopting the

opinion of the Administrative Law Judge, interpreted the

claimant’s medical visits as independent events that

could reasonably be the cause of the claimant’s injury. 

However, the claimant’s hospital and doctor’s visits

demonstrate that the claimant’s injury manifested over

time following the incident on April 17, 2014, when he

first identified the problem with his left shoulder.
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The evidence preponderates that the claimant

sustained a left shoulder injury on April 17, 2014.  The

claimant sustained accidental injury causing physical

harm to his left shoulder; the injury arose out of and

in the course of employment, required medical services,

and resulted in disability; the injury was caused by a

specific incident, identifiable by time and place of

occurrence on April 17, 2014; and by medical evidence

supported by objective findings, namely an MRI showing a

tear of the posterior and superior labrum. 

Additionally, the claimant’s injury required medical

treatment in the form of prescription medication,

physical therapy, and a left shoulder arthroscopy.

The majority found the claimant not to be a

credible witness; however, I disagree with this

assessment.  Of primary concern for the majority was

that “the claimant’s course of conduct in failing to

either request or seek medical treatment in a timely

manner makes these claims extremely suspect”.  The

claimant’s testimony reflects that he requested and

sought medical treatment as soon as it was available to

him.  Furthermore, the injuries suffered by the claimant

did not fully manifest themselves immediately following
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the incidents.  Although the medical records from the

April 17, 2014 emergency room visit do not indicate pain

in the left shoulder, this visit was immediately

following the incident when the claimant was primarily

concerned with the injury to his right foot.  The

claimant suffered a collision with a pallet jack that

not only caused the left shoulder injury but also masked

the symptoms of that injury until the pain in his foot

subsided.  Clearly, the claimant’s injury should not be

considered non-compensable simply because the injury did

not immediately manifest itself.

Therefore, based on the aforementioned, I find

that the claimant has established by a preponderance of

the evidence that he suffered compensable bilateral

shoulder injuries.

For the foregoing reasons, I must dissent from

the majority opinion.

    
_______________________________
PHILIP A. HOOD, Commissioner


