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Upon review before the FULL COMMISSION, Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE ANDY L. CALDWELL,
Attorney at Law, Little Rock, Arkansas.

Respondents represented by the HONORABLE MICHAEL E.
RYBURN, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed February 26, 2018.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The Arkansas Workers’ Compensation
Commission has jurisdiction over this
claim.

2. The stipulations agreed to by the parties are
hereby accepted as fact.

3. The claimant has failed to satisfy the burden
of proof to prove by a preponderance of the
evidence that the claim is compensable.
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4. That based upon the above finding, all other
remaining issues are moot.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.

IT IS SO ORDERED.

                                   
SCOTTY DALE DOUTHIT, Chairman

                                   
CHRISTOPHER L. PALMER, Commissioner

Commissioner Hood dissents.
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DISSENTING OPINION

After my de novo review of the record in this

claim, I dissent from the majority opinion finding that

the claimant has failed to satisfy the burden of proof

by a preponderance of the evidence that the claim is

compensable and that based on this finding, all other

remaining issues are moot.

Factual & Medical Background

The claimant, now 38 years old, worked for the

respondent-employer as a paramedic.   The claimant

candidly admitted that he had back problems prior to

March 25, 2017; however, the claimant testified that he

was able to perform his job duties without limitations.

The claimant testified that on March 25, 2017

he sustained an injury to this back as a result of

lifting a heavy patient.  The claimant testified that

the accident occurred as follows:

Q Now, you had an incident that
occurred on March 25, 2017. 
Tell us about that and also
tell us kind of what time of
the day it was, because I think
some of the records reflect
March 26th, and just kind of
explain that to us.

A I don’t remember what time the
call came in, but the injury
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occurred somewhere about 11:00
or 11:30-ish, so some of the
paperwork that I filled out was
at 11:30 on the 25th.  Some of
it from the hospital shows the
26th, just in the time that it
took to fill out paperwork and
get there.

Q The incident happened late at
night?

A Yeah.

Q Ok.

A We picked up a large patient,
I’m guessing approximately 400
pounds, we were getting by the
ambulance.  And any time you
take the stretcher out of the
ambulance it tends to shake a
little bit and I always try to
warn my patients, ‘It may feel
like it’s shaking, we’re not
going to drop you, just try and
be still,’ and everything.  And
when the wheels came out of the
back of the truck it shifted
and he leaned to my side, and I
reacted so that we didn’t all
fall on the ground.

Q And did you feel some sort of
pain in your back?

A Yeah, I felt an instant burn.

Q And what part of the back?

A The low back.

Q Did it go down either leg or
anything like that?



Weiser-G702286 5

A It went into my right hip and
down my right leg.

According to the claimant, the pain was

different from the pain he had before when he was

treating with Dr. Vestal Smith.  Before, the pain was

more of an ache, whereas this injury caused burning,

acute pain, and instability in his right leg.  Prior to

this incident, the claimant did not have any pain or

instability in his right leg.

The claimant was first seen on March 26, 2017

in the emergency room of Baptist Health Medical Center. 

The claimant reported “severe, burning lumbar back pain

secondary to occupational injury”.  The claimant was

examined and treated with morphine, Zofran and Toradol

injections for “acute right sided low back pain with

sciatica”.  The claimant was released to return to work

on March 27, 2017 with the following limitations,

“occasional standing/walking, occasional sitting, no

kneeling/crawling, no bending/twisting, no stair

climbing, no ladder climbing, no lifting, no

pushing/pulling, no carrying, no reaching, and no

driving until recheck on 3/30/17".

Opinion

A pre-existing disease or infirmity does not
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disqualify a claim if the employment aggravated,

accelerated, or combined with the disease or infirmity

to produce the disability for which compensation is

sought.  See, Nashville Livestock Commission v. Cox, 302

Ark. 69, 787 S.W.2d 664 (1990); Conway Convalescent

Center v. Murphree, 266 Ark. 985, 585 S.W.2d 462 (Ark.

App. 1979); St. Vincent Medical Center v. Brown, 53 Ark.

App. 30, 917 S.W.2d 550 (1996).  The employer takes the

employee as he finds him.  Murphree, supra.  In such

cases, the test is not whether the injury causes the

condition, but rather the test is whether the injury

aggravates, accelerates, or combines with the condition. 

The aggravation of a pre-existing, non-

compensable condition by a compensable injury is itself

compensable.  See Bearden Lumber Co. v. Bond, 7 Ark.

App. 65, 644 S.W.2d 321 (1983).  An aggravation is a new

injury resulting from an independent incident.  See

Maverick Transp. v. Buzzard, 69 Ark. App. 128, 10 S.W.3d

467 (2000).  When an accidental injury aggravates a

prior condition, an employer is liable for all of the

consequences naturally flowing from that incident unless

the aggravation is caused by an independent intervening

event.  See Bearden Lumber Co., supra.  An aggravation
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is a new injury resulting from an independent incident

and, being a new injury with an independent cause, must

meet the requirements for a compensable injury.  Crudup

v. Regal Ware, Inc., 341 Ark. 804, 20 S.W.3d 900 (2000).

In order to prove a compensable injury as a

result of a specific incident which is identifiable by

time and place of occurrence, the claimant must

establish by a preponderance of the evidence: (1) an

injury arising out of and in the course of employment;

(2) that the injury caused internal or external harm to

the body which required medical services or resulted in

disability or death; (3) medical evidence supported by

objective findings, as defined in Ark. Code Ann. §11-9-

102(16), establishing the injury; and (4) that the

injury was caused by a specific incident and

identifiable by time and place of occurrence.  Ark. Code

Ann. §11-9-102(4)(A)(i)(Repl. 2002).  Should the

claimant fail to establish by a preponderance of the

evidence any of the requirements for establishing the

compensability of the claim, compensation must be

denied.  Mickel v. Engineering Speciality Plastics, 56

Ark. App. 126, 938 S.W.2d 876 (1997).

The claimant’s back injury arose out of and in
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the course of his employment.  The lower back injury was

caused by a specific incident that occurred on March 25,

2017 when the claimant was lifting a heavy patient.  The

claimant had objective findings of an injury in the form

of muscle spasms.  Muscle spasms are objective findings

of the claimant’s low back injury.  See  Continental

Express, Inc. v. Freeman, 66 Ark. App. 102, 989 S.W.2d

538 (1999); University of Arkansas for Medical Sciences

v. Hart, 60 Ark. App. 13, 958 S.W.2d 546 (1997). 

Although the claimant was taking Flexeril prior to this

incident, it is clear that his muscle spasms worsened

after the accident and required additional prescription

medication.  A plan is noted in the claimant’s May 21,

2017 medical records from Baptist Health Medical Center

“will add robaxin for muscle spasms”.   The Court of

Appeals stated in City of El Dorado v. Smith, 2017 Ark.

App. 307, 521 S.W.3d 523 (2017), “[t]he question is not

whether there are new objective findings, but whether

there is a new compensable injury.  It is the injury for

which appellant seeks benefits that must be proved with

objective findings.” [Emphasis added].

An aggravation of the claimant’s back is
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supported by three facts.  First, although the claimant

had a pre-existing back condition, he testified that the

pain and symptoms are different from what he had

previously experienced.  Also, the claimant was working

without limitations prior to the March 25, 2017 incident

but was given several limitations the day after the

incident.  Additionally, the claimant was given

additional prescription medication following this

incident.

Therefore, based on the foregoing, I find that

the claimant established by a preponderance of the

evidence that he sustained a compensable injury to his

lower back. 

 For the foregoing reasons, I must dissent from

the majority opinion.

             

                                        
 PHILIP A. HOOD, Commissioner


