
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F910592

KARLA WEBBER            CLAIMANT
EMPLOYEE

SCOTT EQUIPMENT CO. LLC,                    RESPONDENT NO. 1
EMPLOYER

LIBERTY MUTUAL GROUP,               RESPONDENT NO. 1
CARRIER

DEATH & PERMANENT TOTAL DISABILITY 
TRUST FUND     RESPONDENT NO. 2 

ORDER FILED JANUARY 4, 2018

Upon review before the FULL COMMISSION, Little Rock, Pulaski
County, Arkansas.

Claimant represented by the HONORABLE EDDIE H. WALKER,
Attorney at Law, Fort Smith, Arkansas.

Respondents No. 1 represented by the HONORABLE JAMES A.
ARNOLD, II, Attorney at Law, Fort Smith, Arkansas.

Respondent No. 2 represented by the HONORABLE CHRISTY L.
KING, Attorney at Law, Little Rock, Arkansas. 

Decision of the Full Commission: Affirmed as modified.

OPINION AND ORDER

Respondents No. 1 appeal the Opinion of an

administrative law judge filed on June 29, 2017, finding, in

relevant part: 1) the claimant proved by a preponderance of

the evidence that she is permanently and totally disabled,

in that she has proved she is unable to earn wages in the

same of other employment as required by Arkansas law, and;

2) the claimant proved by a preponderance of the evidence
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that a requested lift chair and custom diabetic shoe are

reasonable and necessary for the treatment of conditions

resulting from her admittedly compensable low back injury of

September 4, 2009.

We affirm the administrative law judge finding

that a custom diabetic shoe and lift chair are reasonably

necessary for the treatment of the claimant’s 2009

compensable back injury.  However, the claimant has failed

to prove that she is permanently and totally disabled as a

result of this injury.  Rather, the preponderance of the

evidence shows that the claimant is entitled to fifty

percent (50%) wage-loss as a result of her 2009 compensable

back injury.  Therefore, we modify the administrative law

judge opinion to reflect these findings. 

I. HISTORY

The claimant suffered an admittedly compensable

back injury on September 4, 2009, when she slipped and fell

in the respondent-employer’s front office.  Subsequent to

her injury, the claimant underwent two (2) back surgeries

performed by Dr. James Blankenship to repair an objectively

identified herniated disc at L5-S1, a disc protrusion at L4-

L5, and multilevel disc space changes at L2-S1.  
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Dr. Blankenship performed the claimant’s first

lumbar surgery -- a three-level arthrodesis –- in two (2)

separate stages: the first on March 12, 2014, and the second

on March 18, 2014.  The claimant’s symptoms failed to abate

following this surgery.  Subsequent diagnostic studies

revealed a recurrent disc herniation at L5-S1 which Dr.

Blankenship surgically addressed on September August 25,

2015.  The claimant reported marked improvement of her

lumbar pain as a result of this second procedure and

resolution of her preoperative leg pain.  However, the

claimant reported persistent right foot numbness.

On February 18, 2016, Dr. Blankenship assessed the

claimant with fifteen percent (15%) permanent physical

impairment to the body as a whole as a result of her two

lumbar surgeries.  Because the claimant had recently

undergone heart bypass surgery, Dr. Blankenship delayed a

functional capacity evaluation at that time.  

Eventually performed on October 28, 2016, the

claimant’s functional capacity evaluation report indicated

that the claimant gave a reliable effort during this testing

with consistency measures well within expected limits.  It

was noted, however, that the claimant’s pain reports failed
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to correlate with her movement patterns, her frequent pain

report level of 8 (on a scale of 10) did not correlate with

the description of this pain level provided to her, and she

failed to exhibit outward compensatory movements.  

The claimant’s functional limitations were

summarized as follows:

Ms. Weber demonstrated the ability to
lift/carry up to 20 lbs. on an
Occasional basis. Ms. Webber
demonstrated low tolerance to prolonged
standing and walking and demonstrated
the ability to perform these tasks only
on an Occasional basis. She did not
demonstrate the ability to perform
Stooping, Crouching, Kneeling, Climbing
Stairs and Pushing/Pulling Cart at the
Occasional level. She did demonstrate
decreased balance and does not benefit
from use of her cane for stability. Ms.
Webber required multiple rest periods
well beyond that of an average worker
and exhibited poor cardio-respiratory
conditional as well....
Overall, the claimant demonstrated the
ability to work in the SEDENTARY
classification of work as defined by the
U.S. Department of Labor’s guidelines
over the course of a normal workday with
limitations as noted above.

In a letter dated January 12, 2017, Podiatrist,

Dr. Mark Dotson, stated “beyond a reasonable doubt” that the

claimant’s “drop foot” was caused “by her back” condition. 

On February 1, and February 10, 2017, respectively, the
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claimant was prescribed a custom diabetic shoe and lift

chair.   

The claimant and her husband testified at the

April 4, 2017, hearing on this claim.  Mr. Webber testified

that he is unemployed due to a work injury and receives

permanent and total disability benefits.  Mr. Webber

described the claimant’s “level of activity” prior to her

2009 injury as follows: “Her activity levels was just

running the household and picking up where I could not fend

for myself, you know, cleaning, cooking, that kind of stuff.

So she had her own workload as well as the workload of

mine.”

Since her 2009 injury, Mr. Webber testified that

the claimant mainly sleeps two to three hours at a time. 

Mr. Webber stated that the claimant’s life is now “confined

to the bedroom where, you know, there is a TV.” “She will

sit on the bed or lay down in the bed to try to get some

rest for sleeping,” he added. 

Mr. Webber stated that the claimant’s eating

habits have “changed dramatically” because she does not cook

like she used to; she can not “carry the stuff she used to

carry; her “food ranges have shrunken in size because it
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takes too long to stand to cook the items, so it’s mainly

quick meals or microwave meals,” and; vacuuming, laundry,

ironing, and housework are “nonexistent.”  Mr. Webber

testified that he does all of the driving and that the

claimant can not sit for long periods of time before

becoming restless.  “Her legs hurt her and her hip hurts her

and, of course, her lower back hurts her,” stated Mr.

Webber.

Although married to her at the time, Mr. Webber

denied having knowledge of the claimant’s prior back

problems.  He admitted knowing, however, that his wife

suffered from recurrent pancreatitis, diabetes, neck

problems, an episode of diabetic ketoacidosis with acute

renal failure, left shoulder problems, diabetes-related

peripheral neuropathy, carpal tunnel syndrome, and heart

disease which resulted in quadruple bypass surgery.  Mr.

Webber testified that the only disabling condition from

which the claimant currently suffers is her 2009 back

injury. 

The claimant admitted that she experienced back

problems in 2001 that required six (6) weeks of medical

treatment.  After these problems resolved in or about March
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of 2001, the claimant began working for the respondent-

employer as a service clerk/receptionist answering phones. 

The claimant later served as the respondent-employer’s

warranty administrator.  As such, she sold extended

warranties to customers and took care of all warranty

concerns “on that big equipment.”  The claimant stated that

this meant packaging broken parts and returning them to

various vendor’s warranty departments.  The claimant also

served as the OSHA mining officer for the respondent-

employer during her tenure there. 

The claimant testified that she went on family

medical leave following her 2009 injury, and that she has

not worked since November of 2009.  The claimant contended

that her back problems prevent her from working.  

The claimant admitted that she sometimes missed

medical appointments in Springdale and Fayetteville because

of the drive.  The claimant also blamed missed medical

appointments on illness and depression.  “Like my husband

said,” she stated, “I have kind of hermitized (sic) myself.

I feel safe in my bedroom, so I go there and stay there.” 

The claimant denied purposely missing appointments in order

to extend her period of disability or make her condition
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appear worse than it actually is.  The claimant admitted

that she suffered from diabetes, high cholesterol, and

hypertension prior to her 2009 injury.

The claimant testified that she suffered “terrible

back pain” and right leg weakness prior to her surgery with

Dr. Blankenship.  The claimant alleged that her final

surgery “helped the right side” of her back, but caused the

left side of her back to become symptomatic whereas it had

not been prior to this procedure.  The claimant testified

that Dr. Blankenship “dropped me like a hot potato” after

she suffered a major heart attack in February of 2016.  

The claimant, who was fifty-five (55) at the time

of the 2017 hearing, testified that she attended school

through the twelfth grade and obtained her GED.1  The

claimant’s prior work experience includes activity director

at a nursing home for the elderly and disabled.  This

position involved directing “all of the activities”;

assisting residents to and from activities; helping

residents eat, dress, get out of bed, sit down, and lay

down; pushing wheelchairs; assisting housekeeping as needed,

1  The claimant stated that her GED was “turned into a
high school diploma” due to her high scores. 
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and; doing “a lot of paperwork because I was the head of my

own department.”  The claimant testified that she could no

longer perform in this capacity because of her lifting and

pushing restrictions and her inability to drive or

participate in physical exercise with the residents.

Before she worked for the nursing home, the

claimant “cashed people’s checks for them” at Ace Cash

Express.  She also “[t]ook care of the money,” made

deposits, and put money in and took money out of the safe. 

The claimant  testified that this position required standing

at a teller window, which she alleged she could no longer

do.  

Prior to working for Ace Cash Express, the

claimant worked as a cashier at a 7-Eleven, where she also

stocked shelves and coolers with product.  Before that, the

claimant worked as a “night auditor” for a motel where she

stood at a window and checked customers into their rooms,

sat and “worked on the books,” and “worked with the cash.” 

The claimant has also worked as an activity director for

another nursing home, at a jeans factory labeling jeans, and

as a phlebotomist at a plasma center drawing blood.  The

claimant contended that she is no longer able to work in any
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of these prior positions due to physical restrictions

resultant from her back injury.  

With regard to her daily activities, the claimant 

stated that she can no longer get in and out of a bathtub. 

Therefore, she is restricted to showering.  Further, the

claimant testified that she ambulates with a cane.

On cross-examination, the claimant agreed that she

is “smart.”  Upon having her memory refreshed, the claimant 

agreed that she had been a receptionist for a medical clinic

when she was approximately nineteen (19) years old.  The

claimant admitted that she has not applied for any

receptionist jobs since 2009.  She further admitted that,

being a skilled position, she received on-the-job training

for her phlebotomist position.  Although she worked as a

phlebotomist for nine-and-a-half years, the claimant denied

knowing that phlebotomists are allowed to draw blood sitting

down.  Further, the claimant disclosed that she worked

“[q]uite a few years” as a customer representative for an

answering service where she was eventually promoted to

supervisor.  The claimant admitted that she has computer

experience and that she is cleared to lift up to twenty (20)

pounds.  The claimant testified that she has received Social



Webber-F910529 11

Security Disability benefits since 2011 and that she has

failed to seek any job within her restrictions or pursue

training/vocational rehabilitation since her 2009

compensable back injury.

The claimant testified that she falls frequently

due to her right foot drop, but she denied having fallen

prior to 2009 as a result of diabetic polyneuropathy. 

Although she contended that she never missed work due to her

other health conditions, she reluctantly admitted that she

herniated two (2) cervical discs prior to 2009 while

attempting to prevent a nursing home resident from falling. 

The claimant testified that she was fired following this

incident, and she recuperated at home.  The record shows

that the claimant had a shoulder problem which was

surgically treated in 2006.  The claimant stated she used

vacation time to recuperate from this procedure.

II. DISCUSSION

Permanent total disability means inability,

because of a compensable injury or an occupational disease,

to earn any meaningful wages in the same or other

employment.  Ark. Code Ann. § 11-9-519(E)(1)(Repl. 2002). 

The claimant has the burden of proving that she is unable to
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earn meaningful wages.  Ark. Code Ann. § 11-9-519(E)(2).

Attendant factors relevant to whether a claimant is unable

to earn any meaningful wages include medical evidence, age,

education, experience and other circumstances reasonably

related to a claimant’s earning power.  Rutherford v. Mid-

Delta Community Servs., Inc. 102 Ark. App. 317, 285 S.W.3d

248 (2008).

Wage-loss is the extent to which a compensable

injury has affected a claimant’s ability to earn a

livelihood.  Emerson Elec. v. Gaston, 75 Ark. App. 232, 58

S.W.3d 848 (2001).  When a claimant has an impairment rating

to the body as a whole, the Commission has the authority to

increase the disability rating based upon wage-loss factors.

Lee v. Alcoa Extrusion, Inc., 89 Ark. App. 228, 201 S.W.3d

449 (2005).  The Commission is charged with the duty of

determining disability based upon a consideration of medical

evidence and other factors affecting wage-loss such as the

claimant’s age, education, and work experience. Id.  In

addition, a claimant’s motivation to work, post-injury

income, credibility, and demeanor may be considered by the

Commission in determining wage-loss.  Henson v. Gen. Elec.,

99 Ark. App. 129, 257 S.W.3d 908 (2008). 
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The claimant is in her fifties, she has a high

school diploma or the equivalent thereof, and she has worked

in a variety of settings whereby she attained numerous

transferable skills, i.e., supervisory/managerial.  In

several of her prior positions, she has been responsible for

money, and by her own description, she is smart.  Moreover,

and more importantly, notwithstanding certain physical

restrictions she claims now completely debilitate her,  a

functional capacity evaluation, during which she gave a

reliable effort, demonstrated that the claimant is able to

work a sedentary job.  These factors, combined with the fact

that no physician has restricted the claimant from work due

to her 2009 back injury, demonstrates that the claimant has

failed to prove that she is unable, because of her

compensable back injury, to earn any meaningful wages in the

same or other employment.  Therefore, the claimant has

failed to prove that she is permanently and totally disabled

as a result of her compensable injury.  

The claimant underwent two (2) back surgeries as a

result of her 2009 compensable injury for which she was

assessed fifteen percent (15%) permanent physical impairment

to the body as a whole.  In January of 2017, Dr. Dotson



Webber-F910529 14

opined that the claimant’s drop foot is a result of her

compensable back injury.  Due to this condition, the

claimant must use a cane to ambulate and she frequently

falls.  While it is evident, therefore, that the claimant

has sustained some degree of loss of use of her body as a

whole due to her 2009 compensable back injury, the claimant

suffers from other health conditions, several of which,

standing alone, could be disabling.  These conditions

include diabetes, heart disease, and recurrent pancreatitis.

The record, particularly the claimant’s medical

records, fails to support the claimant’s contention that she

cannot work due solely to her back injury.  Furthermore, the

claimant’s failure to even attempt to find suitable

employment or to seek rehabilitation or re-training,

combined with her post-injury income and other, unrelated

health conditions, reveals a lack of motivation on her part

to return to work.

Based upon the claimant’s age, education, level of

intelligence, and transferrable skills, as well as other

factors that affect her employability and/or her motivation

to return to work, the claimant has proven that she

sustained fifty-percent (50%) wage-loss above her fifteen
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percent (15%) anatomical impairment as a result of her 2009

compensable back injury.  Therefore, while the Full

Commission finds that the claimant is not permanently and

totally disabled as a result of her 2009 compensable injury,

we find that she is entitled to fifty-percent (50%) wage-

loss above her anatomical impairment rating.

With regard to the claimant’s entitlement to a

lift chair and custom diabetic shoe, Ark. Code Ann. §11-9-

508(a)(1) states that the employer shall promptly provide

for an injured employee such medical, surgical, hospital,

chiropractic, optometric, podiatric, and nursing services

and medicine, crutches, ambulatory devices, artificial

limbs, eyeglasses, contact lenses, hearing aids, and other

apparatus as may be reasonably necessary in connection with

the injury received by the employee.

As previously discussed, in January of 2017, Dr.

Dotson opined that the claimant’s drop foot was causally

related to her back condition.  In order to address this

condition and in an effort to prevent further damage to the

claimant’s foot, a custom diabetic shoe was prescribed.  In

addition, the claimant was given a prescription for an

electric lift due to mobility issues resultant from her back
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injury.  Based upon these factors, the claimant has proven

that a custom diabetic shoe and electric lift are reasonably

necessary in connection with her 2009 compensable back

injury.  Therefore, the claimant is hereby awarded these

items.   

IT IS SO ORDERED.
   

                                  
S. DALE DOUTHIT, CHAIRMAN

                                  
CHRISTOPHER L. PALMER, COMMISSIONER 

                   

Commissioner Hood concurs and dissents.

CONCURRING AND DISSENTING OPINION

After my de novo review of the entire record, I

concur in part with but must respectfully dissent in part

from the majority opinion.  I concur with the majority’s

finding that a custom diabetic shoe and lift chair are

reasonably necessary for the treatment of the claimant’s

2009 compensable back injury.  However, I must dissent from

the majority opinion, finding that the claimant failed to

prove she is permanently and totally disabled as a result of
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her compensable back injury.

Factual and Medical Background

The claimant is 55 years old and worked for the

respondent-employer as a service clerk.  On September 4,

2009 the claimant sustained an admittedly compensable injury

to her back when she tripped and fell at work.

After undergoing several years of conservative

treatment without improvement, the claimant came under the

care of Dr. James Blankenship.  Dr. Blakenship performed the

claimant’s first surgery on March 18, 2014 to treat her “L3-

L4 right-sided disk herniation”; “segmental spinal stenosis

and lateral recess stenosis at L3-L4"; and “retrolisthesis

at L3-L4 with sagittal plane imbalance”.

A CT scan of the lumbar spine taken on October 21,

2014 revealed “[r]ecurrent disk herniation at the

lumbosacrum with posterior displacement of the thecal sac on

the right-hand side corresponding with her right leg pain”

and what appeared to be a “fracture of the posterior

endplate with some in-driven bone fragment at this level”. 

The claimant underwent an MRI of the lumbar spine on July

30, 2015 which showed, “[r]ecurrent disk herniation on the

right-hand side at the lumbosacrum with neutral foraminal
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stenosis.  Questionable arthrodesis at this site is raised

based on the MRI”.

The claimant’s treatment was delayed by her

uncontrolled blood sugars; however, on August 25, 2015 Dr.

Blakenship performed a second surgery on the claimant’s

back.  While still under Dr. Blakenship’s care, the claimant

suffered a heart attack and underwent a heart bypass

surgery.  On February 18, 2016 Dr. Blakenship penned the

following letter:

Ms. Weber [sic], I have just been
informed, has undergone heart bypass
surgery.  She is not going to be able to
do an FCE and given the minimal nature
of her most recent surgical
intervention, I certainly feel like that
we have done all surgically that can be
done and now having the cardiac problems
she has, more surgery would not even be
an option if I thought there was
anything else that could be done.  Her
most recent impairment was 13%
impairment to the body as a whole.  She
has had another operation since then,
which was a posterior treatment for
pseudoarthrosis of the lumbosacrum.  A
second operation would bring her
impairment up to 2% more, which would
give her a permanent impairment of 15%
impairment to the body as a whole.  This
impairment has been based on a
reasonable degree of medical certainty
and review of the patient’s entire
chart.  At present, no scheduled
followup was arranged.
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As a result of the injury and resulting surgeries,

the claimant developed “drop foot”, which the claimant

explained causes her foot to always put pressure on a

certain part of the bottom of her foot because she can’t

raise the foot off of the floor.  

On October 28, 2016 the claimant underwent a

functional capacity evaluation (hereinafter, “FCE”) which

rendered reliable results.  The results of the FCE indicated

that the claimant was able to perform work in the sedentary

classification of work.  The claimant’s functional

limitations were noted as follows:

Ms. Webber demonstrated the ability to
lift/carry up to 20 lbs. on an
Occasional basis but she did not
demonstrate the ability to perform
material handling on a Frequent or
Constant basis.  Ms. Webber demonstrated
low tolerance to prolonged standing and
walking and demonstrated the ability to
perform these tasks only on an
Occasional basis.  She did not
demonstrate the ability to perform
Stooping, Crouching, Kneeling, Climbing
Stairs and Pushing/Pulling Cart at the
Occasional level.  She did demonstrate
decreased balance and does benefit from
use of her cane for stability.  Ms.
Webber required multiple rest periods
well beyond that of an average worker
and exhibited poor cardio-respiratory
conditioning as well.

The claimant testified regarding her work history. 
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According to the claimant she worked as an activity director

at two different nursing homes, as a check cashing clerk, as

a convenience store cashier, as a night auditor at a motel,

as a line worker in a factory, and as a phlebotomist.  As a

service clerk for the respondent-employer the claimant

answered the telephone, sold extended warranties to

customers, packaged up parts that were broken and sent them

back to the warranty departments for each individual company

to deal with, served as the safety officer and as the OSHA

mining officer.

The claimant testified that she got her GED that

was turned into a high school diploma. 

Opinion

A.C.A. §11-9-519(e)(1) and (2) define permanent

total disability as the inability because of compensable

injury to earn any meaningful wages in the same or other

employment.  The same factors considered when analyzing

wage-loss disability claims are usually considered when

analyzing permanent and total disability claims.  See A.C.A.

§11-9-519(c) and Rutherford v. Mid Delta Community Services,

Inc., 102 Ark. App. 317, 285 S.W.3d 248 (2008).  The factors

to be considered include the worker’s age, education, work
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experience, medical evidence and any other matters which may

reasonably be expected to affect the worker’s future earning

power.  Additionally, motivation, post-injury income,

credibility, demeanor, prior work history and education are

factors to be considered.  Glass v. Edens, 233 Ark. 786, 346

S.W.2d 685 (1961); City of Fayetteville v. Guess, 10 Ark.

App. 313, 663 S.W.2d 946 (1984); Curry v. Franklin Electric,

32 Ark. App. 168, 798 S.W.2d 130 (1990), 54 Ark. App. 130,

923 S.W.2d 886 (1996).

An analysis of the relevant factors reveals that

the claimant is entitled to permanent and total disability

benefits.  The claimant is 55 years old with a high school

diploma.  The claimant’s past work experience includes

working as an activity director, as check cashing clerk, as

a convenience store cashier, as a night auditor at a motel,

as a line worker in a factory, as a phlebotomist and as a

service clerk.

As a result of the claimant’s work accident, she

sustained a L3-L4 right-sided disk herniation.  Also, the

claimant has a 15% permanent impairment rating as a result

of this work accident.  Additionally, the claimant has

limitations of lifting only up to 20 lbs. on an occasional
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basis; low tolerance to prolonged standing and walking and

only the ability to perform these tasks on an occasional

basis; the ability to perform stooping, crouching, kneeling,

climbing stairs and pushing/pulling a cart at only the

occasional level; and decreased balance (walking assisted by

a cane).

In addition, the claimant has prescriptions for

Oxycontin, Oxycodone, Amrix and Gabapentin.  All these

medications negatively impact the claimant’s ability to

perform any job.

The claimant testified that she enjoyed working

when she was able to do so; however, the claimant candidly

stated that she has not sought employment because she is

unaware of any job that she is able to perform at this

point.  I do not find that the claimant lacks motivation;

instead, she is simply taking a realistic viewpoint

regarding her physical condition.

Based on the limitations listed in the FCE, it is

clear that the claimant cannot perform the same job she

performed for the respondent-employer or any of the other

jobs that she has previously performed.  After considering

all of the relevant factors, it is equally clear that the
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claimant is unable to earn any meaningful wages in any other

employment as well.  Therefore, I find that the claimant has

met her burden of proving by a preponderance of the evidence

that she is permanently and totally disabled.

For the foregoing reasons, I concur in part and

dissent in part from the majority opinion.

                             
 PHILIP A. HOOD, Commissioner


