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Claimant represented by the HONORABLE EVELYN E. BROOKS,
Attorney at Law, Fayetteville, Arkansas.

Respondents represented by the HONORABLE E. DIANE
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Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed September 27, 2017.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The stipulations agreed to by the parties
at a pre-hearing conference conducted on
June 28, 2017 and contained in a pre-
hearing order filed that same date are
hereby accepted as fact.

2. Claimant has failed to meet her burden of
proving by a preponderance of the evidence
that she suffered a gradual onset injury to
her right shoulder, elbow, or neck as a result
of her employment with respondent.

We have carefully conducted a de novo review
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of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.

IT IS SO ORDERED.

                                   
SCOTTY DALE DOUTHIT, Chairman

                                   
CHRISTOPHER L. PALMER, Commissioner

Commissioner Hood dissents.
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DISSENTING OPINION

After my de novo review of the record in this

claim, I dissent from the majority opinion, finding that

the claimant failed to meet her burden of proving by a

preponderance of the evidence that she suffered a

gradual-onset injury to her right shoulder, elbow, or

neck as a result of her employment with respondent.

Factual and Medical Background

The claimant is 47 years old and worked for

the respondent-employer as an assistant to the

government’s inspector.  The claimant worked in this

position for twelve years.  The claimant explained her

duties as a government inspector assistant as follows:

Q As the assistant to the
inspector, what were your job
duties?

A It’s a production line and it
runs about 70 to 70 chickens
per minute on it.  I work with
the government inspector and
the chicken that he sees that
is ill, he tells me what to do
with it.

Q And what might you have to do
with the chicken?

A The chicken that he tells me
that is not suitable for the
line, I have to pull it off the
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line and then put it on another
line that’s behind me for re-
processing.

Q When you put it on the other
line that is behind you, you
hang it or do you lay it on the
line?

A No, I have to hang it on the
line.

Q And what else do you have to do
with the chicken?

A I have to throw some of them in
front of the line inside of the
hanger. I have to make cut
marks with a knife on another
type of chicken, depending on
what the inspector tells me or
lower others onto a hook that
still has guts to the hook that
is behind me.

The claimant testified that she began noticing

pain in her right shoulder and arm in 2015.  According

to the claimant, she reported the pain first at the

nurse’s station, then to her leader, and finally to her

supervisor, who sent her to the nursing station.  The

claimant stated that she began reporting her pain in

February 2015.  Although there are no nurses’ notes

showing that the claimant visited the nurse in 2015, the

claimant testified that she went to the nurse’s station

on various occasions.  The claimant testified that she

saw Pam, Richard and another male nurse who gave her
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bandages or cream for her pain.

The claimant testified that she sought

treatment on her own, presenting to Mercy Hospital

Northwest on January 21, 2015.  On this visit, the

claimant’s chief complaint was “[p]ain on posterior

shoulder and inferior border of scapula. R sided neck

tightness. Numbness and tingling into arm and hands with

Ulnar nerve presentation.”

During the time the claimant was experiencing

problems with her right side, she was also experiencing

other problems not related to her work injuries, i.e.,

asthma and stomach problems.  The claimant was seeing

Dr. Terry Ortego for these unrelated problems.  In March

of 2015, Dr. Ortego noted that the claimant was

suffering shoulder pain also.  In January of 2016, the

claimant was seen by Derrick Lee, a physical therapist,

who also noted that the claimant was complaining about

neck pain and right shoulder pain.  Lee noted that the

pain was related to the claimant’s work.

On February 10, 2016, the claimant was seen at

Mercy Clinic Lowell.  During this visit, Dr. Douglas

Eddy referred the claimant to neurology.  The claimant

returned to see Dr. Eddy on April 22, 2016.  During this
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visit, Dr. Eddy noted the following:

Patient still with right sided
weakness and tingling. She holds her
right forearm and wrist flexed in
her lap. She still has right sided
facial droop. She says she is able
to speak better but continues to
feel a stretching sensation in right
neck.  She hasn’t been very active
because of this and now has a
discomfort near her right shoulder
blade with tingling.  She has gone
to PT before for problems like this
that helped.  We discussed
stretching and given handout.  She
never heard from Neurology and
insurance denied MRI of her head and
she has a paper from them saying it
was denied because MRI and MRA was
ordered.

On June 2, 2016, the claimant was seen again

by Dr. Ortego.  At that time, the claimant was still

experiencing right shoulder pain, right arm tingling,

and numbness of fingers.  Dr. Ortego noted that the

claimant was still awaiting a cervical MRI and EMG

study.  Dr. Miles Johnson performed an EMG, which was

normal.

The claimant was first seen by a neurologist,

Dr. Ahmad Al-Khatib, on January 17, 2017.  The claimant

underwent an MRI of the cervical spine on April 21,

2017.  The MRI revealed the following:

FINDINGS: The cervical vertebral
segments are in normal alignment. 
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The vertebral body heights are
maintained.  There is intervertebral
disc disease at each level of the
cervical spine without significant
reduction of vertical disc space
height.  The craniocervical junction
is normal.  The cervical cord is of
normal caliber and signal
characteristics throughout its
length.

At the C2-C3 and C3-C4 cervical
levels, no disc bulge, disc
herniation, or canal stenosis
identified.  The neural foramina are
patent at each of these levels.

At the C4-C5 cervical level, a
minimal posterior disc bulge is
identified.  There is slight
deformity upon the anterior thecal
sac but no effacement of the ventral
CSF space or cord flattening.  The
neural foramina are patent
bilaterally.

At the C5-C6 cervical level, a small
central and right paracentral HNP is
identified.  The HNP deforms the
anterior thecal sac effacing the
ventral CSF space results in cord
flattening centrally and on the
right and mild canal stenosis. The
neural foramina remain patent at
this level.

At the C6-C7 cervical level, a small
left paracentral HNP is identified.
No lateral recess stenosis is seen.
The neural foramina remain patent. 

At the C7-T1 level, no disc bulge,
disc herniation, or canal stenosis
identified. The neural foramina
remain patent at this level.
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IMPRESSION:
1. Mild intervertebral disc disease
seen throughout the cervical spine. 
At the C5-C6 cervical level, a small
central and right paracentral HNP is
identified.  The HNP efface the
ventral CSF space resulting in mild
cord flattening centrally and on the
right and mild canal stenosis.  The
neural foramina remain patent at
this level. 
2. Other findings as above.

The claimant returned to see Dr. Al-Khatib on

April 25, 2017.  Dr. Al-Khatib referred the claimant to

a pain clinic for epidural injections which were

performed by Dr. Steven Irwin.  Dr. Al-Khatib noted

plans to refer the claimant for cervical surgery if the

injections were not successful.

Edward Fox, a nurse who worked in the

respondent-employer’s Occupational Health Office,

testified that he only saw the claimant for one work-

related injury.  According to Fox, he saw the claimant

on April 24, 2014 because something had gotten in her

left eye.  Fox testified that the claimant never

reported any other work injuries to him.

The claimant testified that in 2016 she worked

only a few days in January.  The claimant was terminated

from her position with the respondent-employer in

February of 2017.
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Opinion

(4)(A) “Compensable injury” means:
(ii) An injury causing internal

or external physical harm to the
body and arising out of and in the
course of employment if it is not
caused by a specific incident or is
not identifiable by time and place
of occurrence, if the injury is:

(b) A back or neck injury
which is not caused by a specific
incident or which is not
identifiable by time and place of
occurrence ...

A.C.A. §11-9-102 (4)(A)(ii)(b).

A claimant seeking benefits for a
gradual-onset injury must prove by a
preponderance of the evidence that:
(1) the injury arose out of and in
the course of his or employment; (2)
the injury caused internal or
external physical harm to the body
that required medical services or
resulted in disability or death; and
(3) the injury was the major cause
of the disability or need for
treatment.  Further more, objective
medical evidence is necessary to
establish the existence and the
extent of an injury but, it is not
essential to establish the causal
relationship between the injury and
the job.

Wal-mart Stores, Inc. v. Leach, 74 Ark. App. 231, 48

S.W.3d 540 (2001).

The preponderance of the evidence supports a

finding that the claimant suffered a compensable

gradual-onset injury to her neck.  The claimant offered
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credible testimony that she had no neck, shoulder or

elbow problems prior to working for the respondent-

employer.  The claimant began complaining of right

shoulder and arm pain in January of 2015.  The claimant

sought treatment for this pain from the nurses employed

by the respondent-employer and at outside medical

facilities.  From her first visit to Mercy Hospital on

January 21, 2015, the claimant attributed her pain to

“working at Tyson chicken plant doing repetitive work

for 14 years”.  

Even though Edward Fox testified that the only

work-related injury he treated the claimant for was an

left eye injury, the claimant offered testimony that he

provided her with Biofreeze and bandages.  To support

the claimant’s testimony, the claimant testified

regarding knowledge that Fox has asthma and was allergic

to Biofreeze and unable to be in the room when it was

being used.  Fox corroborated this testimony.  Fox

testified that he and the claimant parked next to each

other at work and had conversations about their asthma. 

Fox stated that this is how the claimant knew he had

asthma.  However, that does not explain how she knew

that he specifically bothered by Biofreeze and would
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leave the room or not enter a room if it had been used. 

The claimant would have known this fact only if she been

to see Fox and had administered the treatment herself as

she testified.

The claimant received treatment for her neck

injury in the form of physical therapy, epidural

injections, and prescription medication.  After several

failed attempts to have an MRI scheduled, the claimant

was finally able to have this test performed on April

21, 2017.  The cervical MRI revealed the objective

finding of a small central and right paracentral

herniated nucleus pulposus at the C5-C6 level.

The neck injury was the major cause of the

claimant’s need for treatment.  The present case is

analogous to A.E.R.T., Inc. v. Estrada, 2016 Ark. App.

604, 508 S.W.3d 906, 2016 Ark. App. LEXIS 632 (2016). 

The Estrada Court stated:

A legal hurdle here for AERT is that
an employee like Estrada is not
necessarily required to have a
treating doctor state to a
reasonable degree of medical
certainty that stacking large
volumes of wood planks, for 12-hour
shifts, over 5 years, caused her
injury to meet her burden of proof. 
See Wal-mart Stores, Inc. v.
VanWagner, 337 Ark. 443, 990 S.W.2d
522 (1999) (medical evidence on the
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issue of causation is not required
in every case).  While AERT may be
correct that a chiropractor’s
instructions for an employee to
avoid some of the more physically
demanding parts of her job does not
equal a causation opinion, an expert
medical-causation opinion is not
required in this case in any event. 
Reasonable minds could conclude, as
the Commission did, that Estrada’s
gradual-onset back injury was caused
by her lifting and stacking wood at
work.  See Freeman v. Con-Agra
Frozen Foods, 344 Ark. 296, 40
S.W.3d 760 (2001)(standard of
review).

The claimant testified that she performed

physically demanding work using her arms every day,

eight hours per day, for twelve years.  As in Estrada,

the claimant’s gradual-onset injury was caused by the

work she was performing.  Prior to her work for the

respondent-employer, the claimant had no limiting

problems with her neck and right shoulder.  Throughout

the medical evidence and testimony, there is no cause

other than the claimant’s work activities that would

reasonably lead to her need for treatment.  Reasonable

minds would conclude that the claimant’s work was the

cause of the claimant’s herniated disc that she needs

treatment for.

Within the medical record there is some
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mention of the possibility that the claimant suffered a

stroke as evidenced by some facial drooping.  However, a

stroke cannot explain the herniated disc the claimant

suffered.  Also, by the time this report of a possible

stroke was generated in February 20161, the claimant had

been complaining of neck and right upper extremity pain

for over a year.  

Based on the aforementioned, the evidence

preponderates that the claimant sustained a compensable

gradual-onset injury to her neck.  Therefore, I find

that the claimant established by a preponderance of the

evidence that she sustained a compensable injury to her

neck with right-side radiculopathy.

For the foregoing reasons, I must dissent from

the majority opinion.

    
_______________________________
PHILIP A. HOOD, Commissioner

1The February 1, 2016 medical record from Mercy Clinic
Lowell states, “Neurological is normal, facial droop on right
side - pt reports occurred in December, reports she has been
evaluated for this.  Was advised she had a stroke.”  However,
there are no medical records in the Commission’s record that
shows that the claimant was diagnosed with a stroke.


