
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G401408 
  

CRYSTAL TODD, EMPLOYEE                           C L A I MANT

WAL-MART ASSOCIATES, INC., 
EMPLOYER                               RESPONDENT

CLAIMS MANAGEMENT, INC.,
INSURANCE CARRIER/TPA                      RESPONDENT

OPINION FILED JANUARY 30, 2018

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE PHILIP M. WILSON,
Attorney at Law, Little Rock, Arkansas.

Respondents represented by the HONORABLE CURTIS L.
NEBBEN, Attorney at Law, Fayetteville, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted as modified.

OPINION AND ORDER

The respondents appeal an administrative law

judge’s opinion filed May 5, 2017.  The administrative

law judge found:

1.  The Arkansas Workers’ Compensation
Commission has jurisdiction over this claim.

2.  The stipulations agreed to by the parties
are hereby accepted as fact.

3.  I find that the evidence is sufficient to
satisfy the burden of proof to apply Table 62
on page 3/83 of the American Medical
Association Guides to the Evaluation of
Permanent Impairment (Fourth Edition) and to
hold that the claimant is entitled to a 25%
rating to the lower extremity and a rating of
10% to the body as a whole, along with the
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applicable attorney fees, based both upon the
testimony of the Claimant and also after
reviewing the divergent medical opinions along
with the additional medical that was made part
of the record.  

After reviewing the entire record de novo, it is

our opinion that the administrative law judge’s decision

is supported by a preponderance of the evidence,

correctly applies the law, and should be affirmed as

modified.  The Full Commission notes that the claimant

sustained a compensable scheduled injury and is not

entitled to a whole-body impairment rating.  See Federal

Compress & Warehouse Co. v. Risper, 55 Ark. App. 300,

935 S.W.2d 279 (1996).  

We therefore affirm and adopt the administrative

law judge’s May 5, 2017 opinion as modified, including

all findings and conclusions therein, as the Full

Commission’s decision on appeal.  The respondents have

controverted permanent anatomical impairment exceeding

5%, and the claimant’s attorney is entitled to fees for

legal services in accordance with Ark. Code Ann. §11-9-

715(a)(Repl. 2012).  For prevailing on appeal to the

Full Commission, the claimant’s attorney is entitled to

an additional fee of five hundred dollars ($500),

pursuant to Ark. Code Ann. §11-9-715(b)(Repl. 2012).
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IT IS SO ORDERED. 

 

SCOTTY DALE DOUTHIT, Chairman

PHILIP A. HOOD, Commissioner

Commissioner Palmer dissents.

DISSENTING OPINION

I respectfully dissent from the majority

opinion finding that the claimant sustained twenty-five

percent (25%) permanent physical impairment to her lower

extremity and ten percent (10%) to the body as a whole

as a result of her compensable knee injury.  I note that

the majority used Table 62 on page 3/83 of the AMA

Guides to the Evaluation of permanent Impairment, 4th

edition, to calculate this rating.

My carefully conducted de novo review of this

claim in its entirety reveals that the correct measure

of the claimant’s permanent physical impairment is five

percent (5%) to the claimant’s lower extremity as

assessed by Dr. Pearce.  This rating is derived from

Table 64, at page 3/85 of the AMA Guides.    

Injured workers bear the burden of proving by
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a preponderance of the evidence that they are entitled

to an award for a permanent physical impairment. 

Moreover, it is the duty of this Commission to determine

whether any permanent anatomical impairment resulted

from the injury, and, if it is determined that such an

impairment did occur, the Commission has a duty to

determine the precise degree of anatomical loss of use. 

Johnson v. General Dynamics, 46 Ark. App. 188, 878

S.W.2d 411 (1994); Crow v. Weyerhaeuser Co., 46 Ark.

App. 295, 880 S.W.2d 320 (1994).  

Physical impairments occur when an anatomical

or physiological abnormality permanently limits the

ability of the worker to effectively use part of the

body or the body as a whole.  Consequently, an injured

worker must prove that the work-related injury resulted

in a physical abnormality which limits the ability of

the worker to effectively use part of the body or the

body as a whole.  In considering such claims, the

Commission must first determine whether the evidence

shows the presence of an abnormality which could

reasonably be expected to produce the permanent physical

impairment alleged by the injured worker. Crow, supra.

The claimant sustained a work-related injury

to her right knee on November 25, 2013.  This injury
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resulted in three (3) arthroscopic surgeries.  At the

end of her healing period for this scheduled injury, the

claimant’s treating surgeon, Dr. Moore, assessed the

claimant with fifty percent (50%) permanent physical

impairment of her lower extremity and twenty percent

(20%) to the claimant’s body as a whole.  By way of

clinic notes and correspondence to respondent’s counsel,

Dr. Moore thoroughly explained that the basis for this

impairment rating was the grade IV chondromalacia

present in the claimant’s right knee which was

surgically addressed with a cartilage graft.  Otherwise,

Dr. Moore stated without equivocation that the

impairment addressing the claimant’s right-knee

chondromalacia “stands alone from her symptomatology or

improvement as this was the primary issue being

addressed and the impairment that she has been rated

for.”

It is common knowledge that chondromalacia

patellae can, among other causes, result from direct

trauma to the kneecap.  However, Dr. Moore assessed

impairment of the claimant’s surgically addressed

patella chondromalacia on Table 62, at page 3/83 of the

Guides.  This table is used exclusively for “Arthritis

Impairments Based on Roentgenographically Determined



TODD - G401408 6

Cartilage Intervals.”  In other words, Dr. Moore based

the claimant’s degree of permanent physical impairment

on the degree of arthritis present in her right knee at

the time of surgery, which was consistent with chronic,

degenerative changes revealed by the claimant’s MRI. 

Furthermore, no physician in this claim has specifically

attributed the claimant’s chondromalacia and other

degenerative pathology to the claimant’s November 2013,

work-related injury. 

Dr. Pearce, on the other hand, based his

assessment of the claimant’s degree of permanent

physical impairment on Table 64, found at page 3/85 of

the Guides, which, in my opinion, yields the most

accurate impairment rating for the claimant’s scheduled

injury, to wit.  The claimant received a direct blow to

her right knee on November 25, 2013.  In his July 14,

2014, clinic report, the claimant’s treating surgeon,

Dr. Moore, noted that the claimant’s March arthroscopy

revealed an area of Grade II chondromalacia at the

medial facet of the patella which had been surgically

addressed by Dr. Blickenstaff.  More specifically,

according to Dr. Moore, Dr. Blickenstaff had stabilized

and smoothed the affected area with a radiofrequency

ablator.  
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Pursuant to Dr. Blickenstaff’s operative

report, Dr. Moore stated that the claimant’s right-knee,

medial compartment demonstrated pristine tibial

articular cartilage; no medial meniscus tear, and; some

softening of the medial femoral condyle articular

cartilage with a small flap injury in the medial femoral

condyle, which was also described as smoothed.  No frank

disruption of the articular cartilage was noted, and the

remaining portion of the claimant’s right knee appeared

normal.  Due to the subsequent failure of this

procedure, however, on September 19, 2014, Dr. Moore

performed an arthroscopic microfracture and

chondroplasty of the medial femoral condyle of the

claimant’s right knee with medial meniscus repair. 

Based upon objective findings of a recurrent, right-knee

medial meniscus tear, Dr. Moore performed a third

arthroscopic procedure on the claimant’s right knee at

or around March 1, 2014, which consisted of an open

chondral allograft placement.  By all accounts, this

procedure was successful.

According to Table 64, at page 3/85 of the AMA

Guides, a supracondylar or intercondylar undisplaced

fracture is rated at two percent (2%) whole body and

five percent (5%) lower extremity permanent physical
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impairment.  The claimant’s second surgery was an

arthroscopic “microfracture” with chondroplasty of the

medial femoral condyle and medial meniscus repair

performed by Dr. Moore.  Because we can not use whole

person impairment ratings for scheduled injuries, this

would give the claimant a five percent (5%) lower

extremity rating for her knee injury.  According to this

same chart, should the claimant be rated on her partial

medial meniscectomy, she would only receive a two

percent (2%) lower extremity rating. 

The claimant testified that she returned to

work, and, in fact, still works for the respondent-

employer in a position that suits any physical

restrictions she may have pursuant to her right-knee. 

It is noted, however, that the claimant has been

returned to work without restrictions by both her

treating surgeon and her evaluating physician.  By the

claimant’s own testimony, although she has a desk job,

she walks an average of eight (8) miles per day. 

Furthermore, she negotiates stairs to and from her

office, and, according to Dr. Moore’s medial report, she

can sit “Indian style.”  

Given the claimant’s current capabilities,

combined with the fact that the claimant’s third surgery
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achieved successful results, it is unreasonable to

conclude that the claimant sustained fifty percent

(50%), or even twenty-five percent (25%) permanent

physical impairment based on the type injury she

sustained.

Further, although Dr. Moore performed two (2)

surgical procedures on the claimant’s right knee, he

erred in basing his permanent physical impairment rating

on Table 62, at page 3/83 of the AMA Guides, in that

this table deals exclusively with impairments caused by

arthritis.  Because any arthritis revealed in the

claimant’s right knee has been interpreted to be

“chronic” by objective, diagnostic studies, Dr. Moore’s

impairment rating is worthless for purposes of this

claim.  Because Dr. Pearce has provided a logical and

sustainable basis for his permanent physical impairment

rating of the claimant’s right knee, I find that it is

both correct and appropriate.

As between Drs. Moore and Pearce, I find that

Dr. Pearce’s assessment of five percent (5%) anatomical

impairment to the claimant’s lower extremity, which is

based on Table 64, at page 3/85 of the AMA Guides, is

the most accurate assessment of the claimant’s degree of

permanent physical impairment.  Therefore,  I
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respectfully dissent from the majority finding that the

claimant sustained twenty-five percent permanent

physical impairment to her lower extremity and ten

percent to her body as a whole. 

CHRISTOPHER L. PALMER, Commissioner


