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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION
CLAIM NO. G109682

JERRY B. SULLINS, EMPLOYEE  CLAIMANT

ENTERGY ARKANSAS, LLC, 
SELF-INSURED EMPLOYER RESPONDENT NO. 1

DEATH & PERMANENT TOTAL DISABILITY 
TRUST FUND RESPONDENT NO. 2

OPINION FILED NOVEMBER 19, 2018

Upon review before the FULL COMMISSION, Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE PHILLIP J. WELLS,
Attorney at Law, Jonesboro, Arkansas.

Respondents No. 1 represented by the HONORABLE JIM L.
JULIAN, Attorney at Law, Little Rock, Arkansas.

Respondent No. 2 represented by the HONORABLE CHRISTY L.
KING, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed April 23, 2018.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The Arkansas Workers’ Compensation
Commission has jurisdiction of this
claim.

2. The employment relationship existed at all
times pertinent, to include November 16, 2011,



Sullins-G109682 2

when the claimant earned an average weekly
wage of $1,246.85, generating entitlement to
workers’ compensation benefits at the maximum
applicable rates of $575.00/$431.00, for
total/permanent partial disability.

3. On November 16, 2011, the claimant sustained
compensable injuries which resulted in a
permanent physical impairment of seven percent
(7%) to the body in connection with his right
shoulder injury and three percent (3%) whole
body impairment as a result of his loss of
smell, both of which were accepted as
compensable by respondent #1 with the payment
of corresponding permanent partial disability
benefits.

4. The claimant returned to the employment of
respondent #1 on June 2, 2012, and reached the
end of his healing period on June 18, 2012, as
a result of the November 16, 2011, compensable
accident.

5. On July 6, 2013, the claimant was involved in
a motorcycle accident in which he suffered
numerous injuries, to include respiratory
failure, traumatic brain injury, fracture in
the cervical spine, among others, and which
serves as an independent intervening major
cause with respect to the claimant’s current
disability status, and serves the liability of
respondent #1, with regard to the November 16,
2011, compensable injury.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the
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findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.

IT IS SO ORDERED.

                                   
SCOTTY DALE DOUTHIT, Chairman

                                   
CHRISTOPHER L. PALMER, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the record in this

claim, I dissent from the majority opinion, finding that

1. on November 16, 2011, the claimant sustained

compensable injuries which resulted in a permanent

physical impairment of seven percent to the body in
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connection with his shoulder injury and three percent

whole body impairment as a result of his loss of smell,

both of which were accepted as compensable by respondent

#1 with the payment of corresponding permanent partial

disability benefits;  2. The claimant returned to the

employment of respondent #1 on June 2, 2012, and reached

the end of his healing period on June 18, 2012, as a

result of the November 16, 2011, compensable accident;

and 3. On July 6, 2013, the claimant was involved in a

motorcycle accident in which he suffered numerous

injuries, to include respiratory failure, traumatic

brain injury, fracture in the cervical spine, among

others, and which serves as an independent intervening

major cause with respect to the claimant’s current

disability status, and [severs] the liability of

respondent #1, with regard to the November 16, 2011

compensable injury.

Factual and Medical Background

The claimant worked for the respondent-

employer as a boom truck mechanic.  The claimant

sustained a compensable injury on November 16, 2011 when

he fell off a boom truck, suffering a traumatic brain

injury and a right shoulder injury.  Following the



Sullins-G109682 5

accident, the claimant was med-flighted to the Med in

Memphis where he was diagnosed with traumatic brain

injury secondary to fall, bilateral subarachnoid

hemorrhages, a right temporal fracture, and a right

subdural hematoma.

As a result of the accident, the claimant

required 24-hour supervision for a period of time,

speech therapy, and physical therapy to learn to walk

again.  The claimant also did not recognize his

daughter, suffered from slurred speech, had significant

problems finding words, and lost his sense of smell. 

Additionally, the claimant’s wife testified that he

required frequent reminders to assist him in completing

tasks.  

The claimant returned to work approximately

six months after his work accident.  The claimant

testified that when he returned to work, he was having

problems with dizziness, with his speech, with his

balance, with his concentration, and with his memory. 

According to the claimant, he used a small notepad to

write himself notes about how to perform tasks and as

reminders of what tasks he was about to perform.  The

claimant’s wife and sister, who are both registered
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nurses, testified that the claimant had memory and

speech deficits when he returned to work in 2012.

In the Spring of 2013, the claimant received

permission from his physician to begin riding his

motorcycle again.  On July 6, 2013, the claimant was

involved in a motorcycle accident.  The claimant was

diagnosed with a closed head injury, acute respiratory

failure, a closed cervical fracture, and a closed

fracture of the ulna.  The cervical fracture was treated

with a neck brace and the ulnar fracture was treated

with a splint.  

The claimant returned to work on October 30,

2013.  The claimant’s supervisor, Chris Morrow,

initially scheduled an employee to assist the claimant

with his duties.  The claimant eventually resumed

performing his duties without assistance; however, there

were several complaints made regarding the claimant’s

forgetfulness.  

After working for approximately two and one-

half years, the respondent-employer sent the claimant a

list of concerns and requested that his treating

neuropsychologist, Dr. Dan Johnson, evaluate him for

disability.  Following Dr. Johnson’s evaluation, the
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claimant accepted long-term disability.

The claimant underwent an Independent Medical

Evaluation performed by Dr. Judy White Johnson on

September 12, 2017.  Dr. White Johnson opined the

following:

The medical records indicate Mr.
Sullins’ motor vehicle accident
involved the motorcycle rolling six
times and landing on him each time
it rolled.  He had at least three
episodes of loss of consciousness. 
He experienced acute respiratory
failure requiring intubation.  All
of these variables have a
significant impact on brain
function.  The pattern of test
findings and observable behaviors
strongly suggest he sustained
significant pre-frontal and frontal
lobe damage as a result of this
injury.  He is now extremely
impulsive, shows emotional lack of
control (anger/rage), memory
problems and moderately severe
language impairments.  All of these
are associated with this type of
brain injury.

After the first accident in 2011,
Mr. Sullins had an excellent
recovery of brain function, returned
to work successfully, and had
returned to his usual recreations
and activities of daily living.  Due
to the frontal lobe damage sustained
in the motor vehicle accident,
substantial changes are expected in
not only his cognitive functioning
but his day-to-day behaviors as
well.  Personality changes are
common and expected with this type
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of injury.

Opinion

Independent Intervening Cause

The issue in this claim is whether the

claimant’s entitlement to benefits is barred by Ark.

Code Ann. Sec. 11-9-102(4)(F)(iii):

Under this subdivision (4)(F),
benefits shall not be payable for a
condition which results from a
nonwork-related independent
intervening cause following a
compensable injury which causes or
prolongs disability or a need for
treatment. A nonwork-related
independent intervening cause does
not require negligence or
recklessness on the part of a
claimant.

In interpreting this statute, the Arkansas

Supreme Court has concluded that this language did not

change prior law so that, if there is a causal

connection between a primary compensable injury and a

subsequent disability, there is no independent

intervening cause unless the subsequent disability is

triggered by activity of the claimant that is

"unreasonable under the circumstances."  Davis v. Old

Dominion Freight Line, Inc., 341 Ark. 751, 20 S.W.3d 326

(2000), citing Guidry v. J. & R. Eads Constr. Co., 11

Ark. App. 219, 669 S.W.2d 483 (1984).  The determination
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of whether there is a causal connection between the

injury and the disability is a question of fact for the

Commission to determine.  Carter v. Flintrol, Inc., 19

Ark. App. 317, 720 S.W.2d 337 (1986).

Here, there is a causal connection between the

claimant’s compensable injury and his subsequent

disability in 2016, when his employment was terminated

by the respondent-employer.  When the claimant was

returned to work, Dr. Johnson recommended that he have a

check list to double check himself and that he carry a

note pad to write himself reminders.  Also, Dr. Johnson

documented in his August, 23, 2016 medical record that

the claimant had "experienced cognitive, physical, and

emotional sequelae from that work-related TBI, but

returned to work full time following TBI rehab and a

period of recovery time".  

In addition, the claimant's wife testified

that the claimant had the same problems with his memory

and speech after the motorcycle wreck that he had before

the wreck.  When asked about the claimant’s condition

between the time the claimant returned to work after his

compensable injury and the time he was involved in the

motorcycle accident, the claimant’s wife testified as
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follows:

Q Now, there was a letter that
was introduced into evidence
regarding the conditions that
he had before he was
terminated.

A Yes.

Q I’d like to ask you to describe
whether these conditions were
present after the fall injury
and before the motorcycle
collision[.]

A Okay.

Q They talked about the fact that
one of the reasons he was
terminated –- and I’ll go
through a list of things.  In
your own words, describe
whether, before his motorcycle
wreck, he had the following
conditions.

A Okay.

Q Forgetfulness.

A Yes.

Q Describe, if you would, that to
the Judge.

A Okay.  He could be walking from
one area to another and not
remember what he was going for. 
He had to have a list.  I had
to set up reminders on his
phone, a verbal reminder, that
would say, “Take your medicine
at this time,” or “You have an
appointment, at this time.”  He
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just required frequent
reminders for doing simple
things.

Q Slurred speech; did he have
slurred speech before his
motorcycle accident?

A He did.

Q Describe it, if you would, to
the Judge.

A Okay.  The slurred speech had
been there since the fall.  It
was worse if he was tired or if
he was really stressed, the
speech would be more slurred. 
I mean, at times, it would be
like you were talking to a
drunk.

Q Loss of balance.

A Uh-huh.  Those issues were
there, especially, whenever he
was fatigued.  He worked long
hours for Entergy.  He worked
–- his routine schedule was
nine-hour days, but he worked
many times, ten or twelve hours
a day and whenever he was tired
or fatigued he got off balance
very easily.

Q Did he have dizziness?

A He did have dizziness when –-
if he laid down on something
and was rising up quickly, he
would have issues with
dizziness.

Q They’ve identified the fact
that before his termination, he
had, sometimes, difficulty
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articulating the conversation;
was that present before his
motorcycle accident?

A It was present before his
motorcycle accident.

Q They also have reference to the
fact that he has difficulty
understanding conversations
with others.  Was that present
before his motorcycle wreck?

A It was.  And, I think, part of
that is, he has a lot of
ringing in his ears from the
fall and sometimes he doesn’t
–- he’s not hearing everything
that’s being said to him, but
he does –- he does have a –-
have a hard time with some
conversations.

Q There was reference about
difficulty remembering common
things, like holidays.  Did he
have difficulty remembering
common things, before his
motorcycle wreck?

A He did, and he, actually, has
notes in his phone just to
remember the dates of birth for
his children, for his mom and
dad, reminders to remind him
when his anniversary is.  It’s
always been –- I mean, it was
there before the –- before the
motorcycle accident.

The claimant’s wife also testified that the claimant was

not worse in terms of his closed-head injury after the

motorcycle accident.  
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Also, there was no independent intervening

cause because the claimant’s activity of riding a

motorcycle was not unreasonable.  The claimant was given

permission by Dr. Johnson to resume riding his

motorcycle.  There is no credible evidence in the record

indicating that the claimant acted unreasonably under

the circumstances when he was operating a motorcycle

that was involved in an accident on July 6, 2013. I find

that the claimant has established by a preponderance of

the evidence a causal connection between his current

cognitive complaints and the traumatic brain injury that

he sustained on November 16, 2011.

Permanent Total Disability 

Section 519 states, in pertinent part:

(c) In all other cases, permanent
total disability shall be determined
in accordance with the facts. 

(e)(1) ‘Permanent total disability’
means inability, because of
compensable injury or occupational
disease, to earn any meaningful
wages in the same or other
employment.

(2) The burden of proof shall be on
the employee to prove inability to
earn any meaningful wage in the same
or other employment.

Additionally, “[p]ermanent benefits shall be awarded
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only upon a determination that the compensable injury

was the major cause of the disability or impairment.” 

Ark. Code Ann. §11-9-102 (4)(F)(ii)(a).

The facts of this case demonstrate that the

claimant is unable to earn any meaningful wages in the

same or other employment.  It is clear that the claimant

cannot return to the same or similar employment to what

he held prior to his compensable injury. 

On August 23, 2016, the claimant’s treating

neuropsychologist opined the following:

He worked hard to rebound from both
the 2011 work related TBI as well as
the 2013 motorcycle wreck TBI and
returned to work after each. 
However, his cognitive capacity as
it stands currently - highlighted by
attention problems, short term
memory dysfunction, and word
finding/expressive speech issues,
will likely continue to cause on-
going concerns at work.  From a
neuropsych perspective it appears
that Mr. Sullins should be
considered disabled at this time.

Based on the aforementioned opinion, the

respondent-employer offered the claimant long-term

disability benefits and removed him from his position. 

It is clear that the claimant can no longer earn

meaningful wages in the same employment; however, it is

also clear that the claimant can not earn meaningful
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wages in other employment.  The deficits with the

claimant’s short-term memory and speech were present

after his work-related accident, continued during the

time between his work accident and the motorcycle crash,

and still persist.  The problems that caused the

claimant to be unable to perform his duties in his

employment with the respondent-employer will prevent him

from doing so in any other employment position.  

In addition, I find that the claimant’s

compensable injury was the major cause of the claimant’s

disability.  As noted above, the claimant’s memory and

speech deficits arose from his compensable injury.  At

no point have these issues, which are the documented

causes of the claimant’s disability, resolved. 

I am not unmindful of the opinion offered by

Dr. White Johnson; however, I assess little weight to

the opinion.  I first note that the respondent

strategically opted to hire Dr. White Johnson to render

this opinion regarding major cause instead of seeking an

opinion from the claimant’s treating neuropsychologist. 

From my observations, Dr. White Johnson has historically

given primarily (if not exclusively) favorable opinions

to respondents. Additionally, Dr. White Johnson reached
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her opinion in this case without reviewing medical

records from the claimant’s initial fall.  A review of

all the medical records would have revealed the severity

of the claimant’s compensable injury.  Finally, Dr.

White Johnson reached her conclusion after evaluating

the claimant on only one occasion.  

Thus, based on the aforementioned, I find that

the claimant is entitled to permanent total disability

benefits.  Prevailing on the issue of permanent total

disability entitles the claimant’s attorney to receive

attorney’s fees.  Therefore, I would grant the

claimant’s attorney fees.  

The Purpose of the Workers’ Compensation Act

Ark. Code Ann. §11-9-101(b) sets forth the

purpose of the Workers’ Compensation Act, to wit:

The primary purpose of the workers’
compensation laws are to pay timely
temporary and permanent disability
benefits to all legitimately injured
workers who suffer an injury or
disease arising out of and in the
course of their employment... .

Clearly, the claimant sustained a compensable

injury that will continue to require medical treatment
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(at least in the form of prescription medication1) for

the remainder of his life.  To allow another accident to

sever the respondent’s liability in this manner is an

affront to the purpose set forth in our statutes and

such a ruling should not stand.

For the foregoing reasons, I must dissent from

the majority opinion.

    
                              
PHILIP A. HOOD, Commissioner

1 At the emergency department on July 6, 2013, prescriptions
for Citalopram (Celexa) and Meloxicam (Mobic) were noted in the
section that indicated, “continue these medications which have
not changed”.  Additionally, the claimant testified that he was
still taking prescription medicines for the 2011 fall that he had
been taking every since the accident.  Also, the claimant’s wife
testified that the claimant still takes the same classification
of medications that he was taking prior to his motorcycle
accident.


