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OPINION FILED OCTOBER 23, 2018

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE JASON L. WATSON,
Attorney at Law, Fayetteville, Arkansas.

Respondents represented by the HONORABLE KAREN H.
McKINNEY, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of

the Administrative Law Judge filed May 10, 2018.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The Arkansas Workers’ Compensation
Commission has jurisdiction of this
claim.

2. The proposed stipulations set forth
above are hereby accepted as fact.
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3. The claimant has proven by a
preponderance of the evidence that he is
entitled to temporary total disability
from November 17, 2017 to a date yet to
be determined.

4. The claimant has proven by a
preponderance of the evidence that the
medical treatment requested is
reasonable and for the treatment of his
admittedly compensable injury of August
22, 2016.

5. The claimant’s attorney is entitled to
an attorney fee.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm and adopt the May 10,

2018, decision of the Administrative Law Judge,

including all findings of fact and conclusions of law

therein, and adopt the opinion as the decision of the

Full Commission on appeal.

For prevailing on this appeal before the Full

Commission, claimant's attorney is hereby awarded an
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additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. §11-9-715(b) (Repl.

2002).

IT IS SO ORDERED.

                                                        
                    SCOTTY DALE DOUTHIT, Chairman

  
                                                        
                    PHILIP A. HOOD, Commissioner

Commissioner Palmer dissents.

DISSENTING OPINION

          I respectfully dissent from the majority

finding that the claimant proved by a preponderance of

the evidence that he is entitled to temporary total

disability benefits from November 17, 2017 through a

date yet to be determined and that the medical treatment

he has requested is reasonably necessary for the

treatment of his admittedly compensable injury of August

22, 2016.

          The claimant had a history of pre-existing

lumbar disc problems for which he had been treated as

recently as three (3) weeks prior to his August 22,
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2016, work-related injury.  In fact, the claimant was

taking prescription pain medication at the time of his

August 22, 2016, incident.  This is supported by Dr.

Gordin’s August 22, 2016, clinic report wherein she

noted that the claimant had been seeing his primary care

physician for intermittent back pain and taking

prescription oxycodone and muscle relaxers as per

needed.  Although the claimant reported to Dr. Gordin

that it had been two (2) to three (3) days since he had

taken a prescription pain pill, he indicated to a case

manager for the respondent-carrier that he had taken one

the night before his accident.  Therefore, the claimant

was incontrovertibly symptomatic for low back problems

at the time of the August 22, 2016, lifting incident.

          Further, the claimant admitted, and the record

confirmed that the claimant had suffered a severe back

injury two (2) decades earlier that had left him with

multi-level degenerative disc disease, most prominent at

L4-L5 on the right.  Even though the claimant attempted

to downplay this injury during the hearing, he gave a

history of having been off of work for as many as three

(3) years due to this injury.  Further, the claimant

indicated to Dr. Haws that he had suffered low back

problems in high school from two (2) deteriorated lumbar

discs caused by injectable agents.  The claimant
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admitted and agreed that he continued to periodically

treat for symptoms associated with this injury.

          Diagnostic studies, beginning with x-rays

taken at the MedExpress clinic on August 22, 2016,

consistently revealed that the claimant suffered from

multi-level disc degeneration that pre-dated his August

22, 2016, lifting incident.  More specifically, these

studies revealed that the claimant suffered symptoms

associated with discogenic and degenerative changes at

L4-L5, multilevel vertebral body osteophytes, and facet

joint degenerative changes throughout the claimant’s

lumbar spine. Further, the claimant’s lumbar symptoms

remained consistent throughout the years, with sharp,

shooting low back pain from his hips/buttocks down his

leg(s), into his calf/calves.  And, while Dr. Knox

acknowledged an MRI identified herniated disc at L4-L5,

he opined that the claimant’s August 22, 2016, injury

was an exacerbation of a pre-existing condition/injury

for which he reached the end of his healing period on

April 4, 2017.  At that time, Dr. Knox returned the

claimant to work with restrictions as outlined in his

functional capacity evaluation and assigned him seven

percent (7%) permanent physical impairment, further

indicating that he felt the claimant had reached maximum

medical improvement and the end of his healing period.
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          Although the claimant never returned to work,

he admitted that he applied for unemployment benefits

following his release by Dr. Knox and that he looked for

employment, as well.  By his own actions, the claimant

expressed a belief that he could return to work with the

restrictions he had been given.  

          Even though the claimant was not engaged in

any work activity for the following three months, he

returned to Dr. Knox on July 28, 2017, complaining that

his back condition had significantly worsened over the

past week.  According to the claimant, for no apparent

reason he had heard a “loud pop” in his low back a week

earlier and it felt like something was “moving out of

place in his lumbar spine.”  Since that time, he had

been experiencing back and bilateral hip pain extending

into his right leg with significant foot tingling upon

standing.  Suspecting that the claimant’s current

symptoms, which he called “persistent” and “recurrent,”

were related to level L4-L5 on the right, Dr. Knox

referred the claimant for a repeat MRI.  This study

confirmed a progression of the claimant’s lumbar

degeneration.  Therefore, Dr. Knox referred the claimant

for a surgical evaluation. 

          Based upon the above and foregoing, the

claimant reached maximum medical improvement and the end
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of his healing period for his August 22, 2016, back

injury on April 4, 2017, at which time Dr. Knox released

him from his care, returned him to work, and assigned

him seven percent (7%) permanent physical impairment. 

The claimant sought work thereafter and applied for

unemployment benefits, thus indicating his belief that

he could return to work with the restrictions he had

been assigned.  Because the claimant had reached the end

of his healing period and had been released to return to

work on April 4, 2017, he failed to prove that he is

entitled to additional temporary total disability

benefits after that date.  Therefore, the award of

temporary total disability by the administrative law

judge should be reversed and these benefits denied. 

          Further, the claimant presented no proof

whatsoever that his July 2017, sudden onset of symptoms

was causally related to his August 22, 2016, injury, for

which he had already reached maximum medical improvement

and the end of his healing period.  Rather, for some

unexplained reason, during the week prior to July 28,

2017, the claimant heard a pop in his low back and

started feeling movement in his lumbar spine; a symptom

which he had not previously reported.  Although the

claimant knew of no specific incident that had caused

these symptoms, they were unique and different to
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anything he had experienced before.  Further, a new MRI

study showed that his degenerative disc disease was

progressing.  

          Clearly, because the claimant experienced a

sudden onset of severe symptoms following a specific

event -- a pop in his low back -- and due to his history

of chronic and progressively worsening degenerative disc

disease that spanned well over two (2) decades, the

claimant failed to show a causal connection between his

July, 2017, symptoms and his August 22, 2016, lifting

injury.  This is supported by the fact that the

claimant’s August 22, 2016, injury -- an exacerbation of

a pre-existing condition  -- had resolved no later than

April 4, 2014.  Therefore, the claimant has failed to

prove that any medical treatment rendered on behalf of

his current symptoms are causally related to or

reasonable and necessary for the treatment of his August

22, 2016, injury, and I dissent from the majority

opinion finding that it is.

                  
                                                        

                        CHRISTOPHER L. PALMER, Commissioner


