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OPINION FILED JANUARY 11, 2018

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE PHILLIP J. WELLS,
Attorney at Law, Jonesboro, Arkansas.

Respondents represented by the HONORABLE R. SCOTT
ZUERKER, Attorney at Law, Fort Smith, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of

the Administrative Law Judge filed July 26, 2017.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The Arkansas Workers’ Compensation
Commission has jurisdiction over this
claim.

2. The stipulations agreed to by the
parties are hereby accepted as fact.
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3. The claimant has proven, by a
preponderance of the credible evidence,
that she sustained an injury to her
right shoulder which arose out of and
during the course of her employment with
Wal-Mart Associates, Inc., as the result
of a specific incident on September 12,
2016, entitling her to appropriate
workers’ compensation benefits.

4. Respondents are not responsible for any
benefits prior to the date that the
claimant filled out an incident report,
putting the employer on notice of the
claim which was filed on January 9,
2017.

5. Respondents are responsible for all
hospital, medical, and related expenses,
including, but not limited to surgery
performed by Dr. Brandon Byrd after
January 9, 2017, and respondents remain
responsible for continued, reasonably
necessary medical treatment for the
claimant’s right shoulder injury.

6. The claimant is entitled to temporary
total disability benefits for the period
beginning February 15, 2017, and
continuing through May 4, 2017, at which
time she returned to work for the
employer herein. The claimant’s healing
period ended on May 4, 2017.

7. Additional issues, including claimant’s
entitlement to permanent impairment
benefits are specifically reserved.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the
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findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm and adopt the July 26,

2017, decision of the Administrative Law Judge,

including all findings of fact and conclusions of law

therein, and adopt the opinion as the decision of the

Full Commission on appeal.

For prevailing on this appeal before the Full

Commission, claimant's attorney is hereby awarded an

additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. §11-9-715(b) (Repl.

2002).

IT IS SO ORDERED.

                                                        
                    SCOTTY DALE DOUTHIT, Chairman

  
                                                        
                    PHILIP A. HOOD, Commissioner

Commissioner Palmer dissents.

DISSENTING OPINION

          I must respectfully dissent from the majority

opinion finding, in relevant part, that the claimant
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sustained a specific incident, compensable right

shoulder injury on September 12, 2016.  Because the

claimant failed to make a timely report of her injury,

the administrative law judge opined that the respondent

was not liable for any benefits prior to January 9,

2017: the date she filed an incident report, thus,

putting the employer on notice of her claim. 

Respondents were held responsible, however, for all

hospital, medical, and related expenses after January 9,

2017, including, but not limited to, surgery performed

by Dr. Brandon Byrd.  The administrative law judge

further found that the claimant was entitled to

temporary total disability benefits from February 15,

2017, through the end of her healing period: May 4,

2017.

          My carefully conducted de novo review of this

claim in its entirety reveals that the claimant failed

to prove that she sustained a right-shoulder injury on

September 12, 2016, in the course of her employment with

the respondent-employer that culminated in surgery and

for which she is entitled indemnity benefits.  

          As a preliminary matter, the record contains

two (2) written statements from co-workers to whom the

claimant told she had hurt her arm or shoulder.  Neither

witness appeared to testify, neither witnessed any
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incident whereby the claimant injured her arm, and

neither could remember an exact date upon which the

claimant complained to them.  Therefore, I discount

their written statements as hearsay and assign them no

probative value. 

          The administrative law judge found the

claimant to be a “most credible witness.”  I do not. 

Questions concerning the credibility of witnesses and

the weight to be given to their testimony are within the

exclusive province of the Commission. Powers v. City of

Fayetteville, 97 Ark. App 251, 248 S.W.3d 516 (2007). 

When there are contradictions in the evidence, it is

within the Commission’s province to reconcile

conflicting evidence and to determine the true facts. 

Cedar Chem. Co. v. Knight, 99 Ark. App. 162, 258 S.W.3d

394 (2007).  Furthermore, there is nothing in the

statutes that precludes the Commission from accepting or

rejecting any finding made by the Administrative Law

Judge, including findings pertaining to the credibility

of witnesses.  Stiger v. State Tire Serv., 72 Ark. App.

250, 35 S.W.3d 335 (2000). 

          When the Commission reviews a cold record,

demeanor is merely one factor to be considered in

determining credibility.  Numerous other factors must be

considered, including the plausibility and consistency
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of a witness's testimony along with the other evidence

and testimony, the interest, bias, prejudice, or motives

of a witness in the outcome of the case.  Uncorroborated

testimony of an interested party is always considered to

be controverted.  Burnett v. Philadelphia Life Ins. Co.,

81 Ark. App. 300, 101 S.W.3d 843 (2003). It is not

arbitrary to choose not to credit such testimony. Id. 

The testimony of an interested party is taken as

disputed as a matter of law whether offered on his own

behalf or on the behalf of another interested party.

Knoles v. Salazar, 298 Ark. 281, 766 S.W.2d 613 (1989).

          The claimant’s very act of failing to report

her alleged right shoulder injury in a timely manner

diminishes her credibility.  More specifically, the

claimant admitted that she intentionally failed to

report her alleged shoulder injury, even though she knew

the respondent-employer’s policy for doing so.  Whether

or not she failed to report her injury per her

employer’s policy because she had not been employed

there long, she did not want to “be responsible for

nobody getting their bonus,” or, she did not want to

“get in trouble” is irrelevant.  Even giving the

claimant the benefit of the doubt as to whether she

thought at the time that her injury was only minor and

would resolve on its own, the mere fact that she
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knowingly violated company policy speaks clearly to her

lack of credibility.  

          Furthermore, although the claimant denied

and/or attempted to minimize her prior right shoulder

problems, the record speaks for itself in contradiction

to the claimant’s testimony in this regard.  For

example, the claimant admitted that she had sought prior

treatment in October of 2015 for her right shoulder

pursuant to an injury she sustained while employed by

Anchor Hocking.  During deposition, however, the

claimant denied any prior right shoulder injury.  The

claimant attempted to blame this discrepancy on age-

related memory impairment.  Yet, in later testimony the

claimant stated without equivocation that, in spite of

her age, she does not “forget things that easily.”  

          Moreover, the claimant attempted to explain

eight (8) medical reports spanning between June of 2014

and September of 2016 as concerning only treatment

related to her neck.  While these reports reflect that

the claimant’s cervical spine was indeed an issue during

that time, her right shoulder was a separate and

distinct issue.  More specifically, the claimant

suffered from right shoulder subacromial bursitis

brought about by progressively worsening degenerative
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disease, which eventually required an injection by Dr.

Savu.

          Because of these and other inconsistencies

between the claimant’s subjective testimony and the

objective evidence of record, I find that the claimant

is not a credible witness nor an accurate historian. 

Therefore, I assign her testimony no probative value.

          Further, I find that the credible evidence of

record preponderates against compensability of the

claimant’s alleged right shoulder injury.  Our workers’

compensation law is clear: the claimant has the burden

of proving by a preponderance of the evidence the

compensability of his claim.  Jordan v. Tyson Foods, 51

Ark. App. 911 S.W.2d 593 (1995); Kuhn v. Majestic Hotel,

50 Ark. App. 23, 899 S.W.2d 845 (1995).  For the

claimant to establish a compensable injury as a result

of a specific incident which is identifiable by time and

place of occurrence, the following requirements of Ark.

Code. Ann. §11-9-102(4)(A)(Supp. 2005), must be

established: (1) proof by a preponderance of the

evidence of an injury arising out of and in the course

of employment; (2) proof by a preponderance of the

evidence that the injury caused internal or external

physical harm to the body which required medical

services or resulted in a disability or death; (3)
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medical evidence supported by objective findings, as

defined in Ark. Code. Ann. §11-9-102(16), establishing

the injury; and (4) proof by a preponderance of the

evidence that the injury was caused by a specific

incident and is identifiable by time and place of

occurrence. See also, Ark. Code. Ann. §11-9-

103(4)(E)(i)(Supp. 2005); Freeman v. ConAgra Frozen

Foods, 344 Ark. 296, 40 S.W.3d 760 (2001); Wal-Mart

Stores, Inc. v. Westbrook, 77 Ark. App. 167, 72 S.W.3d

889 (2002).  If the claimant fails to establish by a

preponderance of the evidence any of the requirements

for establishing the compensability of a claim,

compensation must be denied.  Mikel v. Engineered

Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876

(1997); see also, Reed v. ConAgra Frozen Foods, Full

Commission Opinion, February 2, 1995 (Claim No.

E317744).  Medical opinions addressing compensability

must be stated within a reasonable degree of medical

certainty.  Crudup v. Regal Ware, Inc., 341 Ark. 804, 20

S.W.3d 900 (2000).

          Notwithstanding Dr. Dickson’s opinion that the

claimant’s work activities were the “major cause” of her

“acute shoulder injury,” his January 10, 2017, clinic

note demonstrates that he based this opinion on



SKELTON - G700356 10   

erroneous information from the client.1  This is clearly

evidenced by his statement that the claimant did not

report “any previous shoulder pain prior to her injury

at work” when clearly she did.  This was further

substantiated by the claimant’s treatment records

showing that she received treatment for severe right

shoulder symptoms beginning in June of 2014, she

continued to receive treatment for her shoulder

thereafter, and she suffered a right shoulder injury in

2015.  Further, the claimant’s preoperative and

postoperative diagnoses was osteoarthritis in her right

shoulder with no rotator cuff tear, which was consistent

with her prior diagnosis.  The credible evidence of

record fails to substantiate the claimant’s contention

that she had suffered no prior right shoulder symptoms,

and, thus, discredits Dr. Dickson’s opinion regarding

causation.

          Further, the claimant testified that she was

asymptomatic at the time of her alleged right shoulder

injury.  The record, however, shows that she had

sustained a right shoulder injury with her previous

employer only a year prior to her alleged September,

2016, right shoulder injury.  Further, while she may

1 A “major cause” finding is not necessary to establish
compensability.    
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have failed to seek medical treatment for her right

shoulder for several months prior to September, 2016,

the claimant’s medical history reveals that it was not

unusual for her to go several months at a time without

treatment.

          Due to the above and foregoing, the claimant

has failed to establish by medical evidence supported by

objective findings that she sustained a compensable

right-shoulder injury as the result of a specific work-

related incident on September 12, 2016.  Rather, the

evidence reveals that the claimant suffered from years

of degenerative joint disease in her right shoulder,

plus a right shoulder injury prior to her alleged

September, 2016, injury that most certainly worsened her

condition.  In the absence of credible proof that she

sustained a compensable right shoulder injury as a

result of her work activities on September 12, 2016, the

claimant has failed in her burden of proof for

establishing compensability of this alleged injury. 

          While, arguably, the claimant’s underlying

degenerative condition may have been temporarily

exacerbated by an event in or about September of 2016,

the claimant’s right shoulder symptoms have consistently

been attributed to gradually worsening arthritis, which

was, in fact, both her pre- and post-operative
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diagnoses.  Therefore, any medical treatment she has

received after she gave notice of injury to the

respondent-employer in January of 2017, would not be the

respondent’s responsibility, nor would any work she

missed due to that surgery entitle her to temporary

total disability benefits.  Accordingly, I must dissent

from the majority opinion.  

                  
                                                        

                        CHRISTOPHER L. PALMER, Commissioner


