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Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals an opinion and order of the

Administrative Law Judge filed November 29, 2017.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The stipulations agreed to by the parties
at a pre-hearing conference conducted on
July 17, 2017 and contained in a pre-hearing
order filed that same date are hereby
accepted as fact.

2. Claimant has failed to meet his burden of
proving by a preponderance of the evidence
that he suffered a compensable gradual onset
injury to his low back culminating in
September 2016.
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We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission. 

Therefore we affirm and adopt the November 29, 2017

decision of the Administrative Law Judge, including all

findings and conclusions therein, as the decision of the

Full Commission on appeal. 

IT IS SO ORDERED.

SCOTTY DALE DOUTHIT, Chairman

CHRISTOPHER L. PALMER, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the record in this

claim, I dissent from the majority opinion finding that

the claimant has failed to meet his burden of proving by
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a preponderance of the evidence that he suffered a

compensable gradual onset injury to his low back

culminating in September 2016.

Factual and Medical Background

The claimant, now 60 years old, worked for the

respondent-employer as a yard truck driver.  The

claimant testified that he worked twelve hour days, six

days per week, moving trailers and delivering boxes for

the respondent-employer.  Over the course of his work

day, the claimant spent 80% to 85% of his work day

driving.  According to the claimant, the driving

conditions were extremely rough, causing constant

bouncing in the small cramped cab space of the truck.

On August 24, 2016, the claimant sought

treatment from Dr. Mark Bonner for his back pain. 

X-rays taken that day showed multilevel degenerative

lumbar disc changes.  The claimant returned to Mission

Family Practice on September 17, 2016 seeking treatment

for back pain.  The claimant was given prescription

medication and advised to ice the area for twenty

minutes, three times per day.  On February 6, 2017, the

claimant underwent an MRI which revealed the following:
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Impression:

1. Mild degenerative changes
involving the lumbar spine without
disc herniations.

2. No high-grade central canal or
neuroforaminal stenosis is
identified.

3. Possible, mild atrophy involving
the right kidney.

Opinion

A claimant with a gradual onset back injury

must prove by a preponderance of the evidence that he or

she sustained an injury causing harm to the body which

arose out of and in the course of their employment that

required medical treatment and resulted in disability or

death.  The claimant must establish a compensable injury

by medical evidence supported by objective medical

findings.  Additionally, the condition is compensable

only if the alleged compensable injury is the major

cause of the disability or need for treatment.  See Ark.

Code Ann. §11-9-102(4)(A)(ii)(b) and Ark. Code Ann. §11-

9-102(4)(E)(ii).

The claimant testified that he began

experiencing low back pain while performing his job

duties as a truck driver.  According to the claimant,

the constant bouncing of the truck as he was driving,

along with the small size of the truck’s cab, caused him
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to suffer increasing amounts of back pain.  This injury

has required medical treatment in the form of

prescription medication, physical therapy, and pain

management.  The medical records show that the

claimant’s physicians have recommended pain management

and physical therapy.  The claimant has not been able to

receive that treatment because the claim was denied. 

This treatment is reasonable and necessary for the

treatment of the claimant’s back injury.  This injury is

not caused by any other condition than his work for the

respondents. 

The claimant’s back injury is supported by

objective medical findings in the form of spasms.  In

affirming and adopting the opinion of the administrative

law judge, the majority found that spasms were not

objective findings of the injury because they pre-dated

the work injury; noting that the claimant’s medical

records show he had muscle spasms in his back at his

emergency room visit following his car accident in

February 2015.  However, in his August 24, 2016 visit

with Dr. Bonner, the claimant complained of lower back

pain radiating through his right hip.  He also reported

spasms.  His testimony shows these spasms were happening

in his legs.  These are different findings than those
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reported after his car accident.  In his medical

records, the claimant complains consistently of pain

coming from his back and radiating/shooting down his hip

and leg.  The claimant’s testimony is consistent with

the medical evidence of record.

As noted above, the claimant is also required

to prove that the work-related injury is the major cause

of the disability or need for treatment.  See Parker v.

Atl. Research Corp. Ins. Co., 87 Ark. App. 145, 154, 189

S.W.3d 449, 2004 Ark. App. LEXIS 515 (2004).  But for

the work-related injury in this case, there would have

been no disability or need for treatment.  The claimant

had a back injury that could have only been caused by

his work for the respondent.  Any prior back condition

was under control and not interfering with the

claimant’s life or work until his daily work caused this

gradual injury to his low back.  The claimant’s doctors

have now recommended medical treatment that he never

needed before this time.  The medical evidence and

testimony supports the existence of this gradual onset

injury for which the claimant is entitled to medical

treatment.  Ample medical evidence exists to show that

the claimant had a back condition that was under control

and needed no treatment until his work injury created
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the current need for medical treatment.  The claimant

had worked as a truck driver since 2005, and testified

that he had no problems with his back at any of the

trucking companies he worked for prior to the

respondent-employer.  The claimant was able to do his

work without complaints from the start of his employment

with the respondent-employer in 2013 until his report of

injury.  The claimant testified that the constant

bouncing and beating his body takes in the daily

performance of his job has caused his injury and the

need for medical treatment.  The claimant also testified

that his back is the same as it was in September of

2016; he is in pain and is still having spasms in his

legs. 

While a history of minor back pain is noted in

the claimant’s medical records, he had not received

treatment for back pain prior to his work injury.  The

claimant had only experienced minor aches and pains in

his back, and had not complained of back pain related to

his work.  Additionally, the claimant had not required

prescriptions for pain, pain management treatment,

physical therapy, nor had he seen a specialist or

undergone an MRI.  However, in August 2016, the

claimant’s back pain had become so severe that he sought
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treatment for the first time from Dr. Bonner.  At this

time, the claimant’s pain was radiating from his back

down his leg and causing him to limp.  These increasing

symptoms are all the result of the claimant’s job

duties.  

The majority indicated that the claimant

sought treatment for low back pain in December 2015 when

he saw Dr. Bonner.  However, the claimant was seeing Dr.

Bonner on that day for an annual exam and health

maintenance evaluation.  Among other things, the

claimant reported chronic low back pain.  Since the

claimant had not had an x-ray in the past 30 years, an

x-ray of his back was ordered.

The majority also noted that the claimant was

in a car wreck on February 11, 2016.  Following the car

accident, the claimant’s chief complaint was pain in his

neck and left shoulder.  The claimant testified that his

back was “a little stiff” following the accident from

tensing up, but that the stiffness “went right away”, as

his doctor indicated it should.  The medical records

following the accident mention back pain, but the

location section specifies the claimant’s upper back. 

Additionally, a diagram of his body marked with areas

where the claimant was experiencing pain, is not even
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marked to indicate back pain.  Furthermore, the claimant

testified at his hearing that his pain was all in the

upper part of his body.  After the motor vehicle

accident, the treatment the claimant required and sought

was for his shoulder.  While the claimant continued to

seek treatment with Dr. Cox for his shoulder following

his car accident, he did not return to a doctor for

back-related treatment following the accident, did not

complain of back pain from the accident, and had no

further issues with his back.  Dr. Cox’s records clearly

show those visits were not about back pain or problems,

but to explore operative and non-operative treatment for

his shoulder.

Therefore, based on the foregoing, I find that

the claimant established by a preponderance of the

evidence that he sustained a compensable gradual onset

injury to his lower back which culminated in September

2016.

For the foregoing reasons, I must dissent from

the majority opinion.

PHILIP A. HOOD, Commissioner


