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OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed March 16, 2018.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The Arkansas Workers’ Compensation
Commission has jurisdiction of this
claim.

2. The proposed stipulations set forth above are
hereby accepted as fact.

3. The claimant has failed to prove by a
preponderance of the evidence that she
suffered a compensable gradual onset right
shoulder injury on November 2, 2015.
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4. The claimant is not entitled to medical
benefits.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.

IT IS SO ORDERED.

                                   
SCOTTY DALE DOUTHIT, Chairman

                                   
CHRISTOPHER L. PALMER, Commissioner

Commissioner Hood dissents.
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DISSENTING OPINION

After my de novo review of the entire record,

I must respectfully dissent from the majority opinion

finding that the claimant failed to prove by a

preponderance of the evidence that she suffered a

gradual-onset injury on November 1, 2015 and that the

claimant is, therefore, not entitled to medical

benefits.

Factual and Medical Background

The claimant is 67 years old and worked for

the respondent-employer on the production line.  The

claimant worked in her position for eight years.  The

claimant testified that she began having severe right

shoulder pain in late 2015.  The claimant reported the

shoulder pain in early 2016 and saw the plant nurse,

Bertilla.  Bertilla treated the claimant with over-the-

counter medication and ice packs.

After seeing a plant nurse four or five times,

the claimant formally reported the injury to David in

Human Resources.  After completing paperwork to report

the injury, the nurse supervisor Sherri Sharp took the

claimant to Dr. Gary Moffitt.  The claimant testified
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that Dr. Moffitt did not provide her with any treatment.

The claimant explained her duties as follows:

Q And when you were working there
on the line, what kind of
things were you processing?

A We ran butterflies, fillets,
fajitas, nuggets.

Q And tell us about the
butterfly.  When you would be
running those, how would you
perform you job?

A You had to put a lot of chicken
on so that the line would be
full.  If we did not put the
chicken on just right, the
supervisor would call it to our
attention and do the same thing
with all the workers.

Q So where did you get the
chicken to put it on the line?

A It would fall from –- they
would put a tank on another
line so that it would drop and
from there it would fall for
us.

Q And so one of the things you
did in that job then was put
the chicken on the line, is
that correct?

A Yes.

Q And what else did you do?

A I would put it on there,
another co-worker would fix it.
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Q And after you got it fixed on a
line, then what happened to the
butterfly chicken?

A We would rotate every hour.  Up
ahead, we had to take the heart
out correctly.  The one that
was not cut correctly, we had
to pull out and put in a box.

Q Was this on the same line. 
Just a different area of the
line?

A No, it was the same line.

Q And when you say “heart,” are
you talking about a actual
heart?

A Well, I would call it the heart
but it was the same thing.  It
was a butterfly.

...

A We look at the little
butterfly, that it was cut well
correctly.

Q And if it was not, what
happened?

A We would take it out.

Q And where would you put it?

A In a box.  And the one that was
okay would keep running and it
would go on up.  But it was
high, but it would go up and
that’s where it went.

...
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A Okay.  The chicken goes all the
way down.  It just goes all
down the line.  But the bad
chicken goes into a box.  The
good stuff goes up above on
another line.

Q I know.  But it doesn’t get
there magically, does it?  How
does the chicken get in the
box?

A The tank.  That part?

Q Yes.

A We, with our hands, have to put
it up on the upper line so that
it will fall into that tank.

Q And those are the ones that are
cut correctly, is that right?

A Exactly.

Q And when you put those chicken
pieces on the upper line, do
you reach above your head to do
that?

A Yes.

Q And how tall are you?

A I don’t know how tall I am but
I’m pretty short.

Q Do you use both arms to move
the chicken up to the upper
line?

A Yes.

Q And then the chicken is not cut
correctly, do you also use
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hands to put that in the box?

A Yes.

...

Q When you are not choosing the
good butterflies from the bad
butterflies, what are you doing
on that line?

A Oh, when you don’t do the
butterfly?

Q Yes.

A Oh, sometimes we would run
fillets.

...

Q Okay.  When you would rotate,
what would you do then?  What
different duty would you be
doing?

A If I wasn’t up above, if I was
down below, the first thing I
would do, the only thing I
would do, is just set it in
order, separate it and get it
in order.

...

Q So is the line moving as you’re
putting all this chicken on it
and arranging it?

A Yes.

Q Is the line always moving?

A Always.  They don’t stop it.
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Q Can you explain the motion of
your arms and the physical
requirements of what you are
doing when you are sorting the
chicken and putting it on the
line?

A Well, one has to move their
hands very fast to get the
chicken on.

Opinion

In order to prevail upon a claim for a

compensable injury, which is not a specific incident

identifiable by place and time of occurrence, the

claimant must prove by a preponderance of the evidence

that she sustained an injury causing internal or

external harm to the body which arose of out of and in

the course of their employment and which required

medical services or resulted in disability or death, and

that it was caused by rapid repetitive motion.  Ark.

Code Ann. 11-9-102(4)(A)(ii)(a).  In addition, the

claimant must prove by a preponderance of the evidence

that the injury was the major cause of the disability or

need for treatment.  Ark. Code Ann. Sec. 11-9-

102(4)(E)(ii).  Finally, the claimant must establish a

compensable injury by medical evidence supported by

objective findings.  Ark. Code Ann. Sec. 11-9-102(4)(D). 
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The standard set out in Malone v. Texarkana

Pub. Schs., 333 Ark. 343, 969 S.W.2d 644 (1988) for

analyzing whether an injury is caused by rapid

repetitive motion, is a two-pronged test: (1) the tasks

must be repetitive, and (2) the repetitive motion must

be rapid. As a threshold issue, the tasks must be

repetitive, or the rapidity element is not reached.

Westside High School v. Patterson, 79 Ark. App. 281, 86

S.W.3d 412 (2002).  The Court has further indicated that

multiple tasks may be considered together in determining

whether the repetitive requirement is met. Baysinger v.

Air Systems, Inc., 55 Ark. 174, 934 S.W.2d 230 (1996).

The preponderance of the evidence supports a

finding that the claimant suffered a compensable

gradual-onset injury to her right shoulder.  The

claimant described in detail the duties she performed on

a daily basis during her full-time shift.  Each of these

duties required the use of her hands and arms.  Here, as

in Baysinger, the claimant’s tasks, considered together,

meet the repetitive requirement.  Also, the claimant

explained that she had to perform her duties at a rapid

pace because “they would put it going fast so that a lot

of production would come out”.  According to the
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claimant, if the employees on the line did not perform

their job duties, the supervisor would get on to them.

The claimant received treatment for her right

shoulder injury in the form of injections.  An August

23, 2016 x-ray indicated a “probable rotator cuff

abnormality”.  An MRI performed on March 6, 2017

confirmed the objective finding of “complete tearing of

the distal supraspinatus with retraction to the

glenohumeral joint.  This tearing extends posteriorly to

involve a portion of the infraspinatus”.

Also, the right shoulder injury was the major

cause of the claimant’s need for treatment.  The present

case is analogous to A.E.R.T., Inc. v. Estrada, 2016

Ark. App. 604, 508 S.W.3d 906, 2016 Ark. App. LEXIS 632

(2016).  The Estrada Court stated:

A legal hurdle here for AERT is that
an employee like Estrada is not
necessarily required to have a
treating doctor state to a
reasonable degree of medical
certainty that stacking large
volumes of wood planks, for 12-hour
shifts, over 5 years, caused her
injury to meet her burden of proof. 
See Wal-mart Stores, Inc. v.
VanWagner, 337 Ark. 443, 990 S.W.2d
522 (1999) (medical evidence on the
issue of causation is not required
in every case).  While AERT may be
correct that a chiropractor’s
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instructions for an employee to
avoid some of the more physically
demanding parts of her job does not
equal a causation opinion, an expert
medical-causation opinion is not
required in this case in any event. 
Reasonable minds could conclude, as
the Commission did, that Estrada’s
gradual-onset back injury was caused
by her lifting and stacking wood at
work.  See Freeman v. Con-Agra
Frozen Foods, 344 Ark. 296, 40
S.W.3d 760 (2001)(standard of
review).

The claimant offered credible testimony that

she had no right shoulder problems that required

treatment prior to working for the respondent-employer. 

However, after working for the respondent-employer for

several years, the claimant began experiencing problems

with her shoulder.  The claimant testified that she

performed physically demanding work using her arms every

day for eight years.  Also, I note that a review of the

video contained within the record shows workers placing

chicken parts to the side above the waist in part 2 of

the video.  The worker who is facing the camera lifts

his arm approximately shoulder height to place parts in

an area above the line several times throughout the

course of this section of the video.  This supports the

claimant’s testimony that she was required to place
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items on an “upper line”.  As in Estrada, the claimant’s

gradual-onset injury was caused by the work she was

performing.  Prior to her work for the respondent-

employer, the claimant had no limiting problems with her

right shoulder.  Throughout the medical evidence and

testimony, there is no cause other than the claimant’s

work activities that would reasonably lead to her need

for treatment.  Reasonable minds would conclude that the

claimant’s work was the cause of the rotator cuff tear

that she needed treatment for.

Based on the aforementioned, the evidence

preponderates that the claimant sustained a compensable

gradual-onset injury to her right shoulder.  Therefore,

I find that the claimant established by a preponderance

of the evidence that she sustained a compensable injury

to her right shoulder.

For the foregoing reasons, I must respectfully

dissent from the majority opinion.

    
                               
PHILIP A. HOOD, Commissioner


