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ROBERT ROHM, EMPLOYEE                            C L A I MANT

BLUE HILL WRECKER & TOWING, 
EMPLOYER                                RESPONDENT NO. 1

CAROLINA CASUALTY INS. CO.,
INSURANCE CARRIER/TPA                    R E S PONDENT NO. 2

TECHNOLOGY INSURANCE CO.,
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OPINION FILED APRIL 24, 2018

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE DANIEL A. WEBB,
Attorney at Law, Little Rock, Arkansas.

Respondent Nos. 1 and 3 represented by the HONORABLE
WILLIAM C. FRYE, Attorney at Law, North Little Rock,
Arkansas.

Respondent No. 2 represented by the HONORABLE RICK
BEHRING, JR., attorney at Law, Little Rock, Arkansas

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondent Nos. 1 and 3 appeal and claimant cross-

appeals an opinion and order of the Administrative Law

Judge filed September 21, 2017.  In said order, the

Administrative Law Judge made the following findings of

fact and conclusions of law:
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1. The Arkansas Workers’ Compensation
Commission has jurisdiction over this claim.

2. The stipulations set forth above are
reasonable and are hereby accepted.

3. Claimant has proven by a preponderance of
the evidence that he sustained a compensable
injury to his right shoulder by specific
incident on December 11, 2016.

4. The evidence preponderates that Claimant’s
compensable right shoulder injury of
December 11, 2016 was an aggravation, not a
recurrence; said injury is the responsibility
of Respondent No. 3.

5. The evidence preponderates that Respondents
were not provided notice under Ark. Code Ann.
§ 11-9-701 (Repl. 2012) of Claimant’s
compensable December 11, 2016 right shoulder
injury until February 6, 2017.

6. Claimant has proven by a preponderance of
the evidence that he is entitled to reasonable
and necessary treatment of his compensable
December 11, 2016 right shoulder injury,
including the surgery recommended by Dr. Allan
Smith. All of said treatment that occurred on
and after February 6, 2017 shall be at the
expense of Respondent No. 3.

7. Claimant has not proven by a preponderance
of the evidence that he is entitled to
temporary total disability benefits.

8. Claimant has not proven by a preponderance
of the evidence that he is entitled to
temporary partial disability benefits.

9. Claimant has not proven by a preponderance
of the evidence that he is entitled to a
controverted attorney’s fee under Ark. Code
Ann. § 11-9-715 (Repl. 2012).

10. The evidence does not preponderate that
liability for the compensable December 11,
2016 right shoulder injury should be
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apportioned between Respondents Nos. 2 and 3.
Instead, all liability assessed, and benefits
awarded herein, should be and is the sole
responsibility of Respondent No. 3.

11. The evidence preponderates that Claimant’s
average weekly wage with regard to his
compensable right shoulder injury of
December 11, 2016 was $600.00, with
compensation rates of $400.00/$300.00.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the September 21, 2017 decision

of the Administrative Law Judge, including all findings

of fact and conclusions of law therein, and adopt the

opinion as the decision of the Full Commission on

appeal.

All accrued benefits shall be paid in a lump sum

without discount and with interest thereon at the lawful

rate from the date of the Administrative Law Judge's

decision in accordance with Ark. Code Ann. § 11-9-809

(Repl. 2012).
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For prevailing on this appeal before the Full

Commission, claimant’s attorney is entitled to fees for

legal services in accordance with Ark. Code Ann. § 11-9-

715(Repl. 2012).  For prevailing on appeal to the Full

Commission, the claimant’s attorney is entitled to an

additional fee of five hundred dollars ($500), pursuant

to Ark. Code Ann. § 11-9-715(b)(Repl. 2012), which is

the responsibility of Respondent No. 3.

 IT IS SO ORDERED.

SCOTTY DALE DOUTHIT, Chairman

CHRISTOPHER L. PALMER, Commissioner

Commissioner Hood concurs and dissents.

CONCURRING AND DISSENTING OPINION

After my de novo review of the entire record,

I concur in part with, but must respectfully dissent in

part from the majority opinion.  I concur with the

majority’s finding that:

1.  Claimant has proven by a
preponderance of the evidence that
he sustained a compensable injury to
his right shoulder by specific
incident on December 11, 2016. 
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2. The evidence preponderates that
Claimant’s compensable right
shoulder injury of December 11, 2016
was an aggravation, not a
recurrence; said injury is the
responsibility of Respondent No. 3.

3. The evidence preponderates that
Respondents were not provided notice
under Ark. Code Ann. §11-9-701
(Repl. 2012) of Claimant’s
compensable December 11, 2016 right
shoulder injury until February 6,
2017.

4. Claimant has proven by a
preponderance of the evidence that
he is entitled to reasonable and
necessary treatment of his
compensable December 11, 2016 right
shoulder injury, including the
surgery recommended by Dr. Allan
Smith.  All other said treatment
that occurred on or after February
6, 2017 shall be at the expense of
Respondent No. 3.

5. Claimant has not proven by a
preponderance of the evidence that
he is entitled to temporary total
disability benefits.

6. The evidence does not
preponderate that liability for the
compensable December 11, 2016 right
shoulder injury should be
apportioned between Respondents Nos.
2 and 3.  Instead, all liability
assessed, and benefits awarded
herein, should be and is the sole
responsibility of Respondent No. 3. 

7. The evidence preponderates that
Claimant’s average weekly wage with
regard to his compensable right
shoulder injury of December 11, 2016
was $600.00, with compensation rates
of $400.00/$300.00.
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However, I must dissent from the majority

opinion, finding that Claimant has not proven by a

preponderance of the evidence that he is entitled to

temporary partial disability benefits and that Claimant

has not proven by a preponderance of the evidence that

he is entitled to a controverted attorney’s fee under

Ark. Code Ann. §11-9-715 (Repl. 2012).

Temporary disability also includes temporary

partial disability, which means that period of time

within the healing period when an employee suffers a

partial incapacity to earn wages. Nix v. Wilson, 46 Ark.

App. 303, 879 S.W.2d 457 (1994).  This is authorized by

statute in Ark. Code Ann. § 11-9-520, which reads:

In case of temporary partial
disability resulting in the decrease
of the injured employee's average
weekly wage, there shall be paid to
the employee sixty-six and
two-thirds percent (66 2/3 %) of the
difference between the employee's
average weekly wage prior to the
accident and his wage-earning
capacity after the injury.

"Disability" is defined as incapacity because

of compensable injury to earn, in the same or any other

employment, the wages which the employee was receiving

at the time of the compensable injury.  Ark. Code Ann.

§11-9-102(8). 
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Following his initial injury on July 29, 2015,

the claimant was released to return to work on

September 7, 2016 with the permanent restriction of no

lifting over ten pounds above shoulder level.  The

claimant testified that when he returned to work, his

work hours were reduced because the number of towing

calls he was able to take was limited by his

restriction.

Additionally, Joseph Hicks, the owner of Blue

Hill Wrecker, acknowledged that the claimant’s earnings

were substantially less since his initial injury.  Hicks

admitted in testimony that he limited the work he gave

the claimant because he had hurt himself and was not

following instructions.  Hicks’ testimony on this matter

was as follows:

Q Well, what kind of work did he
do out there after December
11th of 2016?

A He was still towing.  Since I
know that he’s hurt himself, we
used him at our auctions, as he
testified to earlier, meaning
that he came and stood around
while we had car auctions,
where people don’t pick up all
their cars from being towed by
the police or left on the side
of the road, we have to sell
those at an auction or make
them available to the public
without having to pay all the
storage.  But, anyway, he comes
there, he watches the people
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that are looking at the cars,
making sure that they’re not
trying to take the keys out of
them or sabotage them in some
way so that they can get a
better price.  We had him,
actually, after we knew about
his shoulder being hurt, we
asked him to ride with one of
our employees, and he was
fairly new, he’d been driving a
little bit, but he was a new
CDL driver, and we asked him to
ride with the guy.  We had a
truck and trailer stuck in the
road and we told him to just
instruct him what to do. 
Robert didn’t instruct him.  He
actually got down and did all
the work to hook that up and to
take it out of there.  So we
haven’t been using him for
that, either, because he really
wasn’t paying attention to what
we told him.

Essentially, Hicks concluded that the claimant

could not safely perform the duties that were essential

to his position (even those that were within his work

restrictions) and limited the job assignments the

claimant received.  By limiting the claimant’s

assignments, he reduced the number of hours the claimant

worked, thereby reducing the amount of the claimant’s

income.

The claimant entered a new healing period once

the aggravation of his initial injury occurred, he

remains under work restrictions, and his supervisor has

limited his job assignments because he is concerned that
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the claimant cannot perform his job duties without

further injury; therefore, the claimant continues to be

entitled to temporary partial disability benefits. 

Therefore, I find that the claimant has proven by a

preponderance of the evidence that he is entitled to

temporary partial disability benefits starting on

February 6, 2017 until a date yet to be determined and

is entitled to a controverted attorney’s fee under Ark.

Code Ann. §11-9-715.

For the foregoing reasons, I concur in part

and dissent in part from the majority opinion.

PHILIP A. HOOD, Commissioner


