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OPINION AND ORDER

The claimant appeals an administrative law judge’s

opinion filed February 2, 2018.  The administrative law

judge found that the claimant did not prove she

sustained a compensable injury on November 30, 2015 or

June 22, 2016.  After reviewing the entire record de

novo, the Full Commission finds that the claimant did

not prove she sustained a compensable injury on

November 30, 2015.  We find that the claimant proved she

sustained a compensable injury on June 22, 2016, for

which the claimant is entitled to reasonably necessary
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medical treatment and temporary total disability

benefits.  

I.  HISTORY

Phyllis G. Robinson, now age 56, testified that she

became employed with the respondents, International

Paper, in 2006.  Ms. Robinson testified that she first

worked as a “baler” for the respondents, in which

capacity she collected and disposed cardboard.  The

claimant testified that she used a forklift for

approximately three hours daily to perform her duties. 

The claimant testified that after approximately two

years, she went to work in “quality” for the

respondents, which position involved “a lot more

stacking” of cardboard.  The claimant’s testimony

basically described near-constant standing over the

course of a 12-hour work day, as well as bending,

twisting, climbing stairs, and lifting.  

The claimant began treating with Dr. John J.

Westwood on July 30, 2015: “Patient complaining of

chronic lower back pain.  Pt saw Dr. Hart in 2010 and

received a steroid shot that resolved pain for a while,

but pain has recently returned.”  Dr. Westwood assessed

“1.  Lower back pain.  2.  CAD (coronary artery
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disease).”  An x-ray of the claimant’s lumbar spine

showed “mild spurring and mild decreased disc space.” 

Dr. Westwood opined that the claimant’s symptoms were

“compatible with sciatica,” and he performed a trigger

point injection.  An APRN reported on September 1, 2015

that the claimant “c/o pain in lower back with radicular

symptom to left buttock down back of leg.”  Dr. Westwood

performed another trigger point injection on

September 14, 2015 after an assessment of “1.  Acute low

back pain.”  Dr. Westwood noted on October 22, 2015,

“Often strains her back at work, but states that just

part of her job.  Not a workman’s comp case.”  The

claimant received an injection on October 22, 2015.      

An MRI of the claimant’s lumbar spine was taken on

October 28, 2015 with the following findings:

The natural lumbar lordosis is slightly
straightened.  Alignment is maintained. 
Multilevel disc desiccation and disc space
narrowing is present extending from L3 to S1. 
The conus terminates at L1-2, within normal
limits.  The distal cord is normal in size and
signal.  There is no acute bone marrow signal
change or abnormal signal in the paraspinous
musculature.  

L1-2 - Mild diffuse disc bulge flattens the
ventral thecal sac at this level.  There is no
significant canal or foraminal narrowing.  

L2-3 - Normal.
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L3-4 - A diffuse disc bulge indents the
ventral thecal sac at this level.  There is no
significant canal narrowing overall.  Mild
facet and ligamentous hypertrophy are present. 
There is no significant foraminal narrowing.

L4-5 - A diffuse disc bulge indents the
ventral thecal sac at this level.  Mild facet
and ligamentous hypertrophy are noted.  There
is no significant canal narrowing at the
midline.  Left lateral recess narrowing is
present without nerve root impingement.  Mild
bilateral foraminal narrowing is present at
the level of the disc.

L5-S1 - There is a broad-based posterior disc
bulge in the central and left foraminal space,
indenting the ventral thecal sac.  There is no
significant canal narrowing.  Mild facet
hypertrophy is present.  There is moderate to
severe left and moderate right-sided foraminal
narrowing.  

The extraspinal soft tissues are grossly
normal in appearance.  

Impression - Multilevel degenerative findings
as detailed above.  Of note, there is moderate
to severe left-sided foraminal narrowing at
L5-S1, the most likely explanation of the
patient’s left lower extremity radiculopathy.

The parties stipulated that the employee-employer-

carrier relationship existed on November 30, 2015.  The

claimant testified on direct examination:

Q.  What happened that day?

A.  I was on a stacker pulling cardboard.

Q.  And what do you remember about that day
specifically?
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A.  I was pulling big pieces of cardboard off,
and I turned a certain way, and I was like, 
“Oh, my back.  Oh, my back.”  

According to the record, the claimant treated with

Dr. Reza Shahim beginning November 30, 2015: “The

patient presents with chronic back pain for many years. 

She has had intermittent left hip, proximal left leg

pain.  She has had lumbar epidural steroid injection,

more than 5 years ago with transient reduction in

symptoms.  She has had some chronic long standing back

and buttocks pain, and intermittent numbness.  Symptoms

have been worsening over the last few months....I

reviewed the MRI and x-rays.  Patient has canal stenosis

and lateral recess stenosis predominantly at L4-5 and

also some degree at L5-S1 with facet arthropathy.  We

obtained flexion/extension multiview x-rays of lumbar

spine, which shows facet arthropathy and foraminal

stenosis, degenerative disc disease at L4-5 and L5-

S1....I offered her lumbar injections.  We will followup

with her after that.”  

Dr. Shahim performed a “Diagnostic lumbar facet

block left L3-L4, L4-L5, L5-S1" on December 11, 2015. 

The pre- and post-operative diagnosis was “Lumbar

spondylosis with facet arthropathy.”  The claimant
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followed up with Dr. Shahim on December 28, 2015: “The

patient presents with axial back pain, intermittent hip

and leg pain.  We performed a lumbar facet block.  She

got very minimal transient reduction in symptoms.  She

has left buttocks pain and left thigh pain....MRI of the

lumbar spine shows what appears to be a small synovial

cyst at left L5-S1 and there is also lateral recess

stenosis at L4-5 and L5-S1....I have offered her repeat

injections.  Because the symptoms continue, we have

discussed surgical decompression at L5-S1 and possibly

at L4-5.”  

Dr. Shahim performed low back surgery on

January 19, 2016: “1.  Hemilaminotomy and excision of

synovial cyst, left L4-5.  2.  Hemilaminotomy and

excision of synovial cyst, left L5-S1.”  The post-

operative diagnosis was “1.  Lateral recess stenosis. 

2.  Left L4-5 and left L5-S1 synovial cyst.”  

The claimant’s testimony indicated that she was off

work beginning approximately January 19, 2016.  Dr.

Shahim noted on February 1, 2016, “The patient presents

status post lumbar decompression, doing well.  Incision

has healed well.  Staples are removed today.  She did

have a synovial cyst at L4-5 and L5-S1....I have
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explained to her this signifies disc deterioration and

arthritis.  It may take 3-6 months for this area to

heal.  She may take nonsteroidals on a p.r.n. basis.  I

will followup with her in a few months.”   

The claimant testified that she returned to full-

duty work for the respondents on or about March 14,

2016.  The parties stipulated that the employee-

employer-carrier relationship existed on June 22, 2016. 

The claimant testified on direct examination:

Q.  Did you have an incident on June 22nd?

A.  I did.

Q.  What happened?

A.  I was - I was pulling cardboard, and I was
down on quality.  My stacker operator was just
continuously making messes, mess after mess. 
And I was - I didn’t even have room on the
belt to put any more cardboard because I had
just big piles of it.  So I bent down and
tried to push it all the other way so the next
stack could drop, and my back just felt like
it was about to break.  

The claimant testified that she did not return to

work for the respondents after June 22, 2016.  An APRN

noted on June 23, 2016, “c/o problems with chronic LBP,

states bent over to pick up something today & aggravated

back pain....Patient complaining of low back pain

started yesterday after attempting to pick something off
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floor; spasm in back; seeing Dr. Shahim with surgery in

January; history of spinal stenosis.”  The APRN’s

physical examination of the claimant showed “mild left

lumbar spasm.”  The assessment was “1.  Low back pain. 

2.  Gastro-esophageal reflux disease without

esophagitis.”  The claimant was provided an injection.  

Dr. Shahim noted on July 20, 2016, “The patient

presents status post lumbar decompressive surgery in

01/2016.  She says she has been having some increasing

pain associated with physical activity that she

performs.  Most of her pain is in the left buttocks and

proximal thigh....I have suggested patient take

Neurontin and Mobic.  We will obtain an MRI of the

lumbar spine.  I will place her on light duty

restrictions.  We will followup with her after that.”

An MRI of the claimant’s lumbar spine was taken on

August 1, 2016 with the following findings:

The vertebral body heights and alignment are
preserved.  There is moderate loss of
intervertebral disc height at the L2-3, L3-4,
and L4-5 levels with disc desiccation at these
levels.  The distal spinal cord and conus
medullaris terminate normally at the
thoracolumbar junction.  No pathologic marrow
lesions are identified.

L1-2: Shallow disc bulge without mass effect.
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L2-3: Mild ligament hypertrophy without mass
effect.

L3-4: Broad-based disc bulge and mild ligament
hypertrophy causes mild central canal
stenosis.

L4-5: Previous left laminectomy.  Moderate
left facet degeneration.  Shallow broad-based
disc bulge causes mild central stenosis.

L5-S1: Previous left laminectomy.  There is
broad-based disc bulge causing some mild
central stenosis and mild bilateral inferior
foraminal narrowing.  

Impression:  Multilevel spondylitic
postsurgical changes as above without
recurrent disc herniation.  There is mild
central canal stenosis at L3-4, L4-5, and L5-
S1.

Dr. Shahim noted on August 1, 2016, “The patient

presents with lumbar decompressive surgery in 01/2016 at

L4-5 and L5-S1.  She has returned to physical activity

and this seems to have aggravated her condition.  She

has lower back pain, left hip pain and left buttocks

pain....MRI of the lumbar spine shows facet arthropathy

and disc disease at L4-5 and L5-S1.  I don’t see any

clear evidence of recurrent.  There is endplate changes

and vacuuming at L4-5 that may contribute to her

symptoms....I started her on Neurontin, Naprosyn and

Zanaflex on a p.r.n. basis.  We had a long discussion. 

I have suggested a course of physical therapy.  I will
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keep her off work for three more weeks.  She could

return to light duty at any point.  She could undergo a

series of lumbar facet blocks in preparation for

possible lumbar radiofrequency.”    

The claimant was provided physical therapy visits

beginning August 8, 2016.  Dr. Shahim performed a

“Diagnostic lumbar facet block, left L3-L4, L4-L5, L5-

S1" on August 12, 2016.  The pre- and post-operative

diagnosis was “Lumbar spondylosis w/o radiculopathy,

facet arthropathy.”  

Dr. Shahim noted on August 29, 2016, “The patient

presents with axial back pain, intermittent hip and leg

symptoms.  She has undergone lumbar injections recently

with substantial reduction in overall pain.  She says

back, hip and leg symptoms are at least 50% better.  She

is also taking naproxen, which seems to be reducing some

of the symptoms....I have explained to patient that

based on MRI, she has facet arthropathy and disc disease

that may require further treatment.  Since she has had

substantial reduction in symptoms, we will wait on any

further treatment and she may need to have the

injections or epidural injections repeated in the

future.”
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The claimant testified that she underwent surgery

on September 29, 2016.  Dr. Shahim reported on

September 30, 2016, “Ms. Robinson has recurrent

radiculopathy unresponsive to conservative management. 

She was taken to the operating room for redo

compression....Decompression was done at the left L4-5

and left L5-S1 levels with medial facetectomy and

foraminotomy....There was a severe lateral recess

stenosis due to facet arthropathy at left L4 and also

facet arthropathy disc disease contributing to foraminal

stenosis left L5-S1.  Redo wide foraminotomies performed

at both levels.  There is significant facet arthropathy,

particularly at left L4-5 and they ultimately require

lumbar fusion.”  

The claimant followed up with Dr. Shahim on

October 17, 2016: “The patient presents postoperative

redo compression of L4-5 and L5-S1.  She has had

substantial reduction in hip and back pain....I have

recommended that she avoids (sic) bending, twisting and

lifting for at least three months.  She may need to stay

off of work for three to six months, too, so we can

avoid possible future surgical treatment.  Prior to this

surgery, I had her on light duty restrictions because of
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postoperative joint inflammation.  Her work could not

allow her to work with work restrictions, so I do think

she should qualify for short-term disability directly

related to her medical condition of lumbar disc disease. 

Currently, she is not taking any narcotics.  I want her

to take nonsteroidals as needed and we will keep her off

work for a few months.”  

Finally, Dr. Shahim reported on January 16, 2017:

The patient presents with axial back pain,
intermittent left hip and left leg pain. 
Unfortunately, patient has had early
recurrence of her symptoms, last surgery was
in 09/2016 where we found that she had a
recurrent annular tear and disc disease at L4-
5, most likely symptomatic and contributing to
patient’s symptoms.  She has a radicular
component of the pain into the left leg, most
likely related to the L5 radiculopathy.  She
has had spinal injections with some transient
reduction in symptoms.  We have tried physical
therapy, Neurontin, anti-inflammatory and
muscle relaxers, and the symptoms have
persisted....I reviewed her previous MRI that
shows significant facet arthropathy and disc
disease at L4-5 and L5-S1.  Bilateral left hip
x-ray study was read as normal with mild
osteoarthritis....

Patient is symptomatic most likely from
annular tear and facet arthropathy at L4-5.  I
have discussed multiple options, including
repeating therapy and injections, and bracing. 
Because of the severity of the symptoms, she
would prefer to have surgery.  We will obtain
a preoperative MRI of the lumbar spine.  She
may benefit from posterior interbody pedicle
instrument fusion at L4-5.  She understands
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surgery may not be completely curative, there
is still a risk of residual symptoms and
recurrence....

An MRI of the claimant’s lumbar spine was taken on

January 19, 2017, with the impression, “Multilevel

postsurgical and spondylitic changes as detailed above

with moderate bilateral foraminal narrowing at L5-S1 and

mild bilateral recess stenosis at L4-5 and L5-S1.”  

Dr. Westwood noted on February 6, 2017, “Pt needs a

posterior lumbar fusion but not able d/t smoking, pt

needs to be 6wk nicotine free.”  The claimant testified

that she began receiving social security disability in

July 2017.      

A pre-hearing order was filed on August 28, 2017. 

The claimant contended, among other things, that she

sustained injuries to her back on November 30, 2015 and

June 22, 2016.  The claimant contended that she was

entitled to temporary total disability benefits,

reasonably necessary medical treatment, and fees for

legal services.  The parties stipulated that the

respondents controverted both claims.  The respondents

contended that the claimant did not sustain a

compensable injury on November 30, 2015 or June 22,

2016.  The respondents contended that “any benefits
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received were short-term disability, FMLA or employer-

provided medical insurance.”  

The parties agreed to litigate the following

issues:

1.  Whether the claimant sustained compensable
injuries to her back by specific incident on
or about November 30, 2015 and June 22, 2016.  
2.  Alternatively, whether the claimant
sustained compensable injuries to her back by
gradual-onset on or about November 30, 2015
and June 22, 2016.
3.  Whether the claimant is entitled to
medical treatment.
4.  Whether the claimant is entitled to
temporary total disability benefits.
5.  Fees for legal services.

After a hearing, an administrative law judge filed

an opinion on February 2, 2018.  The administrative law

judge found, “3.  The proffered testimonies of Heather

Jeffers, Kevin Cox, David Brewer and Paul Turner will

not be admitted into evidence.”  The respondents do not

appeal that finding, and the Full Commission has not

considered the proffered testimonies of those witnesses. 

The administrative law judge found that the claimant did

not prove she sustained a compensable injury on

November 30, 2015 or June 22, 2016.  The claimant

appeals to the Full Commission. 



ROBINSON
G704396 & G704397

15

II.  ADJUDICATION

A.  Compensability

Ark. Code Ann. §11-9-102(4)(Repl. 2012) provides,

in pertinent part:

(A) “Compensable injury” means:
(i) An accidental injury causing internal or
external physical harm to the body ... arising
out of and in the course of employment and
which requires medical services or results in
disability or death.  An injury is
“accidental” only if it is caused by a
specific incident and is identifiable by time
and place of occurrence;
(ii) An injury causing internal or external
physical harm to the body and arising out of
and in the course of employment if it is not
caused by a specific incident or is not
identifiable by time and place of occurrence,
if the injury is:  
(b) A back or neck injury which is not caused
by a specific incident or which is not
identifiable by time and place of
occurrence[.]

A compensable injury must be established by medical

evidence supported by objective findings.  Ark. Code

Ann. §11-9-102(4)(D)(Repl. 2012).  “Objective findings”

are those findings which cannot come under the voluntary

control of the patient.  Ark. Code Ann. §11-9-

102(16)(A)(i)(Repl. 2012).

Ark. Code Ann. §11-9-102(4)(Repl. 2012) further

provides, in pertinent part:

(E) BURDEN OF PROOF.  The burden of proof of a
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compensable injury shall be on the employee
and shall be as follows:
(i) For injuries falling within the definition
of compensable injury under subdivision
(4)(A)(i) of this section, the burden of proof
shall be a preponderance of the evidence; or 
(ii) For injuries falling within the
definition of compensable injury under
subdivision (4)(A)(ii) of this section, the
burden of proof shall be by a preponderance of
the evidence, and the resultant condition is
compensable only if the alleged compensable
injury is the major cause of the disability or
need for treatment.  

Preponderance of the evidence means the evidence

having greater weight or convincing force.  Metropolitan

Nat’l Bank v. La Sher Oil Co., 81 Ark. App. 269, 101

S.W.3d 252 (2003).  “Major cause” means more than fifty

percent (50%) of the cause, and a finding of major cause

shall be established according to the preponderance of

the evidence.  Ark. Code Ann. §11-9-102(14)(Repl. 2012).

It is the duty of the Full Commission to enter

findings in accordance with the preponderance of the

evidence and not on whether there is substantial

evidence to support the administrative law judge’s

findings.  Roberts v. Leo Levi Hospital, 8 Ark. App.

184, 649 S.W.2d 402 (1983), citing Jones v. Scheduled

Skyways, Inc., 1 Ark. App. 44, 612 S.W.2d 333 (1981). 

An administrative law judge’s findings regarding



ROBINSON
G704396 & G704397

17

credibility are not binding on the Full Commission. 

Id., citing Arkansas Coal Co. v. Steele, 237 Ark. 727,

375 S.W.2d 673 (1964).  The Full Commission reviews an

administrative law judge’s opinion de novo, and it is

the duty of the Full Commission to conduct its own fact-

finding independent of that done by the administrative

law judge.  Crawford v. Pace Indus., 55 Ark. App. 60,

929 S.W.2d 727 (1996).  The Full Commission makes its

own findings in accordance with the preponderance of the

evidence.  Tyson Foods, Inc. v. Watkins, 31 Ark. App.

230, 792 S.W.2d 348 (1990).  Moreover, the appellate

court reviews the decision of the Full Commission and

not that of the administrative law judge.  Powers v.

City of Fayetteville, 97 Ark. App. 251, 254, 248 S.W.3d

516, 519 (2007), citing High Capacity Prods. v. Moore,

61 Ark. App. 1, 962 S.W.2d 831 (1998).

1.  Alleged compensable injury of November 30, 2015

The administrative law judge found that the

claimant did not prove by a preponderance of the

evidence that she sustained a compensable injury to her

back “by gradual onset” or “by specific incident” on

November 30, 2015.  The Full Commission affirms this

finding.  The claimant, now age 56, became employed with
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the respondents in 2006.  The claimant testified

regarding the physical nature of her work, which

activities included lifting, bending, and twisting.  Dr.

Westwood reported “acute low back pain” in 2015 but also

noted, “Not a workman’s comp case.”  An MRI of the

claimant’s lumbar spine in October 2015 showed

“Multilevel degenerative findings” but there was no

indication these degenerative findings were causally

related to the claimant’s work for the respondents.  

The parties stipulated that the employment

relationship existed on November 30, 2015.  The claimant

testified that she felt pain in her back after pulling

large pieces of cardboard.  The claimant testified, “I

turned a certain way, and I was like, ‘Oh, my back.  Oh,

my back.”  There were no corroborating witnesses to the

alleged accident, and the evidence does not otherwise

corroborate the claimant’s testimony.  The claimant saw

Dr. Shahim on November 30, 2015, but Dr. Shahim did not

report an alleged accidental injury occurring on

November 30, 2015.  Instead, Dr. Shahim noted “chronic

back pain for many years.”  Dr. Shahim reported the

claimant’s symptoms had “been worsening over the last

few months,” but he did not report an accidental injury
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occurring at work.  There was no other corroborating

evidence which demonstrated that the claimant sustained

a compensable injury on or about November 30, 2015.  

The Full Commission finds that the claimant did not

prove by a preponderance of the evidence that she

sustained a compensable injury on November 30, 2015. 

The claimant did not prove that she sustained an

accidental injury causing internal or external physical

harm to the body.  The claimant did not prove that she

sustained an injury which arose out of and in the course

of employment, required medical services, or resulted in

disability.  The claimant did not prove that she

sustained an injury which was caused by a specific

incident and was identifiable by time and place of

occurrence on or about November 30, 2015.  The claimant

therefore did not prove she sustained a compensable

injury in accordance with Ark. Code Ann. §11-9-

102(4)(A)(i)(Repl. 2012).  

Nor did the claimant prove that she sustained a

compensable injury in accordance with Ark. Code Ann.

§11-9-102(4)(A)(ii)(Repl. 2012).  The claimant did not

prove by a preponderance of the evidence that she

sustained a back injury which was not caused by a
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specific incident or which was not identifiable by time

and place of occurrence.  The evidence does not

demonstrate that the degenerative findings shown in the

claimant’s lumbar spine beginning in 2015 were causally

related to the claimant’s work for the respondents.  Dr.

Shahim reported on November 30, 2015 that the claimant

had suffered from chronic back pain for many years, but

Dr. Shahim did not opine that the claimant’s chronic

back pain was causally related to her work for the

respondents.  Dr. Shahim diagnosed “Lumbar spondylosis

with facet arthropathy.”  However, the record does not

show that this diagnosis was causally related to a back

injury.  Dr. Shahim performed surgery in January 2016. 

The post-operative diagnosis included “lateral recess

stenosis” and “Left L4-5 and left L5-S1 synovial cyst.” 

The evidence does not demonstrate that these conditions

were causally related to the claimant’s work for the

respondents.  The claimant did not prove by a

preponderance of the evidence that the alleged

compensable injury was the major cause of her disability

or need for treatment.  Therefore, the claimant did not
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prove that she sustained a compensable injury in

accordance with Ark. Code Ann. §11-9-102(4)(A)(ii)(b)

(Repl. 2012).    

2.  Alleged compensable injury of June 22, 2016

The administrative law judge found that the

claimant did not prove she sustained a compensable

injury on June 22, 2016 “by specific incident” or “by

gradual onset.”  The Full Commission finds that the

claimant proved by a preponderance of the evidence that

she sustained a compensable accidental injury on

June 22, 2016.  The parties stipulated that the

employment relationship existed on June 22, 2016.  The

claimant testified that, while bending down to push a

heavy pile of cardboard, “my back just felt like it was

about to break.”  The evidence of record corroborates

the claimant’s testimony.  An APRN noted on June 23,

2016, “c/o problems with chronic LBP, states bent over

to pick up something today & aggravated back pain

[emphasis supplied].”  The APRN’s examination showed

“mild left lumbar spasm.”  It is well-settled that

“muscle spasm” is an objective finding.  Smith v. County

Market/Southeast Foods, 73 Ark. App. 333, 44 S.W.3d 737

(2001), citing Continental Express, Inc. v. Freeman, 339
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Ark. 142, 4 S.W.3d 124 (1999).

The Full Commission finds that the claimant proved

by a preponderance of the evidence that she sustained a

compensable injury on or about June 22, 2016.  The

claimant proved that she sustained an accidental injury

causing physical harm to the body.  The claimant proved

that the injury arose out of and in the course of

employment, required medical services, and resulted in

disability.  The injury was caused by a specific

incident and was identifiable by time and place of

occurrence on or about June 22, 2016.  See Edens v.

Superior Marble & Glass, 346 Ark. 487, 58 S.W.3d 369

(2001).  In addition, the claimant established a

compensable injury by medical evidence supported by

objective findings, including the APRN’s report of

lumbar spasm on June 23, 2016.  The Full Commission

finds that this objective medical finding was causally

related to the June 22, 2016 compensable injury and was

not the result of a pre-existing condition or prior

injury.  

B.  Medical Treatment

An employer shall promptly provide for an injured

employee such medical treatment as may be reasonably
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necessary in connection with the injury received by the

employee.  Ark. Code Ann. §11-9-508(a)(Repl. 2012).  The

employee has the burden of proving by a preponderance of

the evidence that medical treatment is reasonably

necessary.  Stone v. Dollar General Stores, 91 Ark. App.

260, 209 S.W.3d 445 (2005).  What constitutes reasonably

necessary medical treatment is a question of fact for

the Commission.  Wright Contracting Co. v. Randall, 12

Ark. App. 358, 676 S.W.2d 750 (1984).  

In the present matter, the Full Commission has

found that the claimant proved she sustained a

compensable injury on or about June 22, 2016.  The

claimant proved that the medical treatment of record

beginning June 23, 2016 was reasonably necessary in

connection with the June 22, 2016 compensable injury. 

This reasonably necessary medical treatment of record

includes surgery performed by Dr. Shahim on

September 29, 2016.  Dr. Shahim reported on October 17,

2016 that surgical treatment on September 29, 2016 had

resulted in “substantial reduction in hip and back

pain.”  Post-surgical improvement, as was clearly noted

by Dr. Shahim, is a relevant consideration in

determining whether surgery was reasonably necessary. 
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Winslow v. D&B Mech. Contractors, 69 Ark. App. 285, 13

S.W.3d 180 (2000).  

Based on our de novo review of the entire record,

the Full Commission finds that the claimant proved by a

preponderance of the evidence that she sustained a

compensable injury on June 22, 2016.  The claimant

proved that the medical treatment of record provided on

and after June 22, 2016 was reasonably necessary in

connection with Ark. Code Ann. §11-9-508(a)(Repl. 2012). 

The claimant proved that she remained within a healing

period and was totally incapacitated from earning wages

beginning June 23, 2016.  There is no opinion from a

treating physician or any other probative evidence

demonstrating that the claimant has yet reached the end

of a healing period for the June 22, 2016 compensable

injury.  The Full Commission therefore finds, based on

the record currently before us, that the claimant is

entitled to temporary total disability benefits

beginning June 23, 2016 until a date yet to be

determined.  See Ark. State Hwy. Dept. v. Breshears, 272

Ark. 244, 613 S.W.2d 392 (1981).  

The respondents are entitled to an appropriate

credit pursuant to Ark. Code Ann. §11-9-411(Repl. 2012). 
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The claimant’s attorney is entitled to fees for legal

services in accordance with Ark. Code Ann. §11-9-

715(a)(Repl. 2012).  For prevailing in part on appeal to

the Full Commission, the claimant’s attorney is entitled

to an additional fee of five hundred dollars ($500),

pursuant to Ark. Code Ann. 11-9-715(b)(Repl. 2012).

IT IS SO ORDERED.    

SCOTTY DALE DOUTHIT, Chairman

PHILIP A. HOOD, Commissioner

Commissioner Palmer concurs and dissents.

CONCURRING AND DISSENTING OPINION

The majority has considered the presence of

muscle spasms singularly with respect to objective

findings sufficient to establish compensability in a

claim.  Muscle spasms, standing alone, however, do not

support the weight of overwhelming medical evidence

demonstrating the exact opposite: that the claimant has

failed to prove that she sustained a compensable injury

on either November 30, or June 22, 2015.  I therefore,



ROBINSON
G704396 & G704397

26

concur in part with the majority finding and dissent in

part.

It is undisputed that the claimant has a long

history of degenerative back symptoms to include left

lower back, hip, and leg pain.  The record demonstrates

that the claimant began receiving therapeutic injections

for this pain in at least 2010.  Numerous diagnostic

studies to include x-rays and MRI’s conducted since that

time have consistently shown multilevel degenerative

findings spanning from levels L3 to S1 of the claimant’s

lumbar spine. 

On November 30, 2015, the claimant was on a

stacker pulling cardboard when she “turned a certain

way” and literally exclaimed, “Oh, my back. Oh, my

back.”  The claimant was diagnosed with lumbar

spondylosis with facet arthropathy at L4-L5 and L5-S1,

which caused lateral recess stenosis at those levels.  A

synovial cyst was found at L4-L5 and L5-S1, as well. 

When a lumbar facet block failed to alleviate the

claimant’s symptoms, the claimant underwent a

hemilamonotomy at both levels and excision of the cyst

performed by Dr. Shahim on January 19, 2016.  At her

February 2016, follow-up appointment, Dr. Shahim
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explained to the claimant that the synovial cyst

signified disc deterioration and arthritis.  

The claimant returned to work on March 14,

2016.  On June 22, 2016, she bent down and was pushing

on a pile of cardboard when her back “just felt like it

was about to break.”  On June 23, 2016, an APRN noted

that the claimant presented in clinic with chronic low

back pain, and that she complained of low back pain

which started the day before after she attempted to pick

something up off the floor.  A mild left lumbar spasm

was noted on physical examination of the claimant.  

On July 20, 2016, Dr. Shahim noted that the claimant had

been having “some increasing pain” with activity.  An

MRI of the claimant’s lumbar spine taken on August 1,

2016, revealed multi-level spondylitic postsurgical

changes without a recurrent disc herniation, and mild

central canal stenosis at L3-4, L4-L5, and L5-S1.  Dr.

Shahim noted that this study showed facet arthropathy

and disc disease at L4-L5, with endplate changes and

vacuuming at L4-L5, which he suspected may be

contributing to her symptoms.

On September 30, 2016, Dr. Shahim performed

“redo” decompression surgery on the claimant’s lumbar
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spine at L4-L5 and L5-S1 with a medial facectomy and

foramonotomy.  This procedure confirmed the presence of

severe lateral recess stenosis due to facet arthropathy

left at L4-L5 and facet arthropathy disc disease

contributing to foraminal stenosis left at L5-S1. 

In a nutshell, diagnostic studies conducted

after the claimant’s June 22, 2016, work-related

incident revealed the same findings as diagnostic

studies conducted after the claimant’s November 30,

2015, work-related incident.  Whereas the majority found

that these post November 2015 objective diagnostic

findings were not related to the claimant’s work

activities, it found that, because the claimant

testified that her back felt like it was about to break,

and the APRN noted muscle spasms the following day,

these same diagnostic findings supported an acute injury

on June 22, 2016.

While it is true that our statute must be

strictly construed, the rule of strict construction is

not the enemy of common sense and does require a literal

interpretation leading to absurd consequences; such a

reading should be discarded in favor of a more

reasonable interpretation.  Matlock v. Blue Cross Blue
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Shield, 74 Ark. App. 322, 49 S.W.3d 126 (2001); citing,

Aeroquip, Inc. v. Tilley, 59 Ark. App. 163, 954 S.W.2d

305 (1997).  Further, simply because a muscle spasm has

been determined to constitute an objective finding, see,

Smith v. County Market/Southeast Foods, 73 Ark. App.

333, 44 S.W. 3d 737 (2001), the condition causing that

spasm must still be causally related to the injured

employee’s work activities for the injury to be

compensable.   See, Gerber Products v. McDonald, 15 Ark.

App. 226, 691 S.W.2d 879 (1985).

While it is true that a muscle spasm was noted

at the claimant’s June 23, 2016, examination, this

objective finding, standing alone, does not constitute

sufficient medical evidence supported by objective

findings to overcome the fact that the etiology of the

claimant’s lumbar pathology had not changed since

November of 2015.  Diagnostic studies and surgical

observation demonstrated that the root of the claimant’s

chronic symptoms continued to be degenerative in nature. 

Notwithstanding that the claimant testified that she

felt as though her back would break as a result of the

June 22, 2015, she cried out “Oh, my back” at the

November 2015 incident.  Therefore, any comments she may

have made concerning her subjective symptoms at the time
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of these incidents is of no probative value. 

Based upon the above and foregoing, the

claimant has failed to show by medical evidence

supported by objective findings that she sustained an

acute injury to her low back on June 22, 2016.  This

same evidence shows that the claimant’s low back

symptoms remain chronic and degenerative in etiology. 

Therefore, for the same reasons the claimant has failed

to prove a causal relationship between her low back

condition and her November 2015, work-related

activities, she has failed to prove a causal

relationship between her relationship between her low

back condition and her June 22, 2016, work-related

activities.  

CHRISTOPHER L. PALMER, Commissioner


