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Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE SHANNON MUSE
CARROLL, Attorney at Law, Hot Springs, Arkansas.

Respondents represented by the HONORABLE RANDY P.
MURPHY, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of the

Administrative Law Judge filed September 8, 2017.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The Arkansas Workers’ Compensation
Commission has jurisdiction of the within
claim.

2. The above-mentioned stipulations are hereby
accepted.

3. The preponderance of the evidence
establishes that the treatment recommended by
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Dr. McCarthy, in the form of a spinal fusion,
is reasonably necessary in connection with the
injury received by the claimant.

4. The preponderance of the evidence
establishes that the claimant is entitled to
temporary total disability compensation from
May 6, 2013(with the exception of the one day
he worked), until he is declared to be at
maximum medical improvement by his treating
physician, Dr. McCarthy, following his spinal
fusion.

5. The claimant’s attorney is entitled to a
controverted attorney’s fee on all indemnity
benefits awarded herein, pursuant to Ark. Code
Ann. §11-9-715.

6. If the respondents have not paid the court
reporter, they are directed to pay the court
reporter’s fee, within thirty(30) days of
receipt of the invoice, pursuant to Commission
Rule 099.20.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the September 8, 2017 decision

of the Administrative Law Judge, including all findings

of fact and conclusions of law therein, and adopt the
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opinion as the decision of the Full Commission on

appeal.

All accrued benefits shall be paid in a lump sum

without discount and with interest thereon at the lawful

rate from the date of the Administrative Law Judge's

decision in accordance with Ark. Code Ann. § 11-9-809

(Repl. 2012).

For prevailing on this appeal before the Full

Commission, claimant’s attorney is entitled to fees for

legal services in accordance with Ark. Code Ann. § 11-9-

715(Repl. 2012).  For prevailing on appeal to the Full

Commission, the claimant’s attorney is entitled to an

additional fee of five hundred dollars ($500), pursuant

to Ark. Code Ann. § 11-9-715(b)(Repl. 2012).

 IT IS SO ORDERED.

SCOTTY DALE DOUTHIT, Chairman

PHILIP A. HOOD, Commissioner

Commissioner Palmer dissents.

DISSENTING OPINION

I respectfully dissent from the majority

opinion affirming and adopting the September 8, 2017,
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administrative law judge opinion finding that the

claimant is entitled to additional medical treatment and

temporary total disability benefits.  More specifically,

the administrative law judge, and now the Full

Commission, found that lumbar fusion surgery recommended

by Dr. McCarthy is reasonably necessary for the

treatment of the claimant’s compensable back strain of

January 8, 2013.  Further, the administrative law judge,

and now the Full Commission, found that the claimant is

entitled to temporary total disability benefits from

May 6, 2013, (with the exception of one day he worked),

until he is declared to be at maximum medical

improvement by his treating physician, Dr. McCarthy,

following his spinal fusion surgery.

The determination that the claimant is

entitled to spinal fusion surgery appears to turn on the

fact that, although he had preexisting back pathology in

the form of degenerative disc disease at L4-L5 and L5-S1

with pars defects at L4 and L5, his preexisting

condition was asymptomatic prior to January of 2013. 

According to the claimant, who was only 29 years old at

the time of his work-related injury, he had never taken

over-the-counter medications nor had he received

treatment of any kind for his back until that inciting

event.  Further, the claimant had no prior injuries or
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accidents involving his back, nor had he experienced

physical limitations or restrictions related to his

back.  Since his January 8, 2013 injury, the claimant

has allegedly suffered chronic, debilitating back pain

for which he has no remedy, due in part to the fact that

he is unable to take prescription medications.1  

It is true that the court has previously

affirmed an award of reasonably necessary additional

medical treatment to address a preexisting condition

that became symptomatic due to a compensable injury. 

St. Edward Mercy Med. Ctr. v. Howard, 2012 Ark. App.

673, 424 S.W.3d 881.  Whether the fact that an

asymptomatic, preexisting condition became symptomatic

due to a compensable injury qualifies medical treatment

as being reasonably necessary for the treatment of a

compensable injury cannot, however, be considered in a

vacuum.  To the contrary, there are other factors that

must be taken into consideration when determining

whether medical treatment is reasonably necessary for

the treatment of a compensable injury, not the least of

which is whether the medical treatment is required in

order to treat the injury itself or a compensable

1 The claimant’s unrelenting pain was also attributed, in
part, to his smoking, which he claimed to have quite 2
days prior to the hearing.  
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consequence thereof.  See, Armark & Sedgwick Claims

Mgmt. Servs. v. Stone, 2016 Ark. App. 184, 486 S.W.3d

806 (2016).

Reviewing orthopedic surgeon, Dr. Owen Kelly,

opined that the claimant should have reached maximum

medical improvement for his compensable back strain

after 6 to 8 weeks of the appropriate conservative

treatment, which the claimant received.  Treating

orthopedic surgeon, Dr. McCarthy, generally agreed with

this opinion.  In addition, Dr. Kelly opined that the

claimant’s preexisting condition and the surgery

proposed by Dr. McCarthy would not be related to his

work injury.  Dr. McCarthy would not definitively commit

in this regard.

While Dr. McCarthy testified in deposition

that the goal of the surgical procedure she proposed was

to hopefully reduce the claimant’s pain, she was unable

to state within a reasonable degree of medical certainty

that without the event of January 8, 2013, the claimant

would not need this surgery.  Further, Dr. McCarthy

admitted that the claimant’s need for fusion surgery was

not due to his pain.  Rather, the claimant’s need for

spinal fusion surgery was, according to Dr. McCarthy,

due to spinal instability caused by his preexisting

pathology.  Dr. McCarthy testified that the claimant
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will lose at least 5 to 10 degrees of flexion with each

of the two levels of his spine being fused, or,

potentially, 20%.      

Here, there is no proof that, but for the

claimant’s injury, his spinal fusion would not be

necessary.  Further, while Dr. McCarthy hopes that

spinal fusion will reduce the claimant’s pain and

increase his spinal stability, she admits that it will

significantly reduce his spinal flexibility, thus

permanently debilitating him even further.  Moreover,

although the claimant alleges that his pain limits his

ability to function, Dr. McCarthy admits that his

proposed fusion is to address his instability - - not

his pain, per se. 

Based upon the above and foregoing, the

claimant has failed to prove that spinal fusion surgery

is reasonably necessary for the treatment of his

compensable back injury.  Because the claimant has

failed to prove that surgery is reasonably necessary for

the treatment of his compensable back injury, he has

failed to prove entitlement to additional temporary

total disability benefits and both should be denied. 

CHRISTOPHER L. PALMER, Commissioner


