
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G605614 

BILLY C. ROBERTSON, EMPLOYEE                     C L A I M ANT

CONWAY SCHOOL DISTRICT, EMPLOYER               R E S P O N DENT

ARKANSAS SCHOOL BOARD ASSOCIATION WCT,
INSURANCE CARRIER/TPA                       RESPONDENT

     
OPINION FILED AUGUST 8, 2018

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE KENNETH A. OLSEN,
Attorney at Law, Bryant, Arkansas.

Respondents represented by the HONORABLE MELISSA WOOD,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge: Reversed.

OPINION AND ORDER

The claimant appeals an administrative law judge’s

opinion filed March 2, 2018.  The administrative law

judge found that the claimant failed to prove he was

entitled to permanent partial disability.  After

reviewing the entire record de novo, the Full Commission

finds that the claimant proved he sustained permanent

anatomical impairment in the amount of 10% as a result

of his compensable injury.
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I.  HISTORY

Billy Robertson, now age 81, testified that he was

employed as a custodian for the respondents.  The record

indicates that the claimant had a pre-existing history

of shoulder difficulty.  An MRI of the claimant’s left

shoulder was taken on July 18, 2014, with the following

impression:

Tendinopathy of the supraspinatus tendon. 
There is a small pinpoint tear of the distal
supraspinatus tendon that appears to be full
thickness.  There is a tiny posterior
insertional tear involving the supraspinatus
tendon of the latter on image 4 of series S6.

Bilobed fluid collection anterior to the
subscapularis tendon and humeral head felt to
represent a focal bursitis.

There is a small amount of fluid in the
subacromial and subdeltoid bursal.  

The parties stipulated that the claimant sustained

a compensable injury to his left shoulder on June 10,

2016.  The claimant testified, “I pulled a cord, an

extension cord on a scrubber.”  An MRI of the claimant’s

left shoulder was taken on June 29, 2016, with the

following impression:

1.  Full-thickness tear of the supraspinatus
tendon with retraction, and mild muscle
atrophy.  
2.  Partial thickness undersurface tear of the
infraspinatus at its insertion on the humeral
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head.  
3.  Tendinosis of the subscapularis tendon.

Dr. Benjamin Dodge performed surgery on July 29,

2016: “Left shoulder acrimoplasty, distal clavicle

resection, transosseous rotator cuff repair.”  The post-

operative diagnosis was “Left shoulder acromioclavicular

(AC) degenerative joint disease (DJD) and full thickness

rotator cuff tear.”  The claimant reported good results

from surgery.  Dr. Dodge’s impression on October 12,

2016 was “#1.  Left shoulder after repair of massive

rotator cuff tear.”  Dr. Dodge provided an addendum on

January 5, 2017 and stated, “Patient has reached maximum

medical improvement.  He has no permanent or partial

impairment.”  Dr. Dodge released the claimant to return

to regular work on June 9, 2017.    

A pre-hearing order was filed on January 10, 2018. 

The claimant contended that “as a result of his

compensable left shoulder injury, he underwent an

acromioplasty and clavicular resection, which entitles

him [to] a permanent partial impairment rating pursuant

to the AMA Guides, 4th Edition, which is controverted by

Respondents.”  The respondents contended that “all

appropriate benefits have been and are being paid with
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regard to Claimant’s compensable injury.  Dr. Dodge has

indicated that Claimant is not entitled to a permanent

partial impairment rating associated with his injury. 

Respondents are unaware of any rating being assigned.”  

According to the pre-hearing order, the parties

agreed to litigate the following issues:

1.  What is the claimant’s Permanent Partial
Impairment rating?
2.  Attorney’s fees.  

After a hearing, an administrative law judge filed

an opinion on March 2, 2018.  The administrative law

judge found that the claimant did not prove he was

entitled to “permanent partial disability.”  The

claimant appeals to the Full Commission.

II.  ADJUDICATION

Permanent impairment is any permanent functional or

anatomical loss remaining after the healing period has

been reached.  Johnson v. Gen. Dynamics, 46 Ark. App.

188, 878 S.W.2d 411 (1994).  The Commission has adopted

the American Medical Association Guides to the

Evaluation of Permanent Impairment (4th ed. 1993) to be

used in assessing anatomical impairment.  See Commission

Rule 099.34; Ark. Code Ann. §11-9-522(g)(Repl. 2012). 

It is the Commission’s duty, using the Guides, to
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determine whether the claimant has proved that he is

entitled to a permanent anatomical impairment.  Polk

County v. Jones, 74 Ark. App. 159, 47 S.W.3d 904 (2001).

Any determination of the existence or extent of

physical impairment shall be supported by objective and

measurable physical findings.  Ark. Code Ann. §11-9-

704(c)(1)(Repl. 2012).  Objective findings are those

findings which cannot come under the voluntary control

of the patient.  Ark. Code Ann. §11-9-

102(16)(A)(i)(Repl. 2012).  Although it is true that the

legislature has required medical evidence supported by

objective findings to establish a compensable injury, it

does not follow that such evidence is required to

establish each and every element of compensability. 

Stephens Truck Lines v. Millican, 58 Ark. App. 275, 950

S.W.2d 472 (1997).  All that is required is that the

medical evidence be supported by objective findings. 

Singleton v. City of Pine Bluff, 97 Ark. App. 59, 244

S.W.3d 709 (2006).  Medical opinions addressing

impairment must be stated within a reasonable degree of

medical certainty.  Ark. Code Ann. §11-9-

102(16)(B)(Repl. 2012).

Permanent benefits shall be awarded only upon a
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determination that the compensable injury was the major

cause of the disability or impairment.  Ark. Code Ann.

§11-9-102(f)(ii)(a)(Repl. 2012).  “Major cause” means

“more than fifty percent (50%) of the cause,” and a

finding of major cause shall be established according to

the preponderance of the evidence.  Ark. Code Ann. §11-

9-102(14)(Repl. 2012).  Preponderance of the evidence

means the evidence having greater weight or convincing

force.  Metropolitan Nat’l Bank v. La Sher Oil Co., 81

Ark. App. 269, 101 S.W.3d 252 (2003).  

An administrative law judge found in the present

matter, “3.  The claimant has failed to satisfy the

burden of proof to prove by a preponderance of the

evidence that he is entitled to permanent partial

disability.”  The Full Commission does not affirm this

finding.  The Full Commission recognizes that the record

shows a pre-existing history of shoulder difficulties

for the claimant.  An MRI in July 2014 showed, among

other things, a “small pinpoint tear of the distal

supraspinatus tendon that appears to be full thickness.” 

However, the parties stipulated that the claimant

sustained a compensable injury to his left shoulder on

June 10, 2016.  Following the stipulated compensable



ROBERTSON - G605614 7

injury, an MRI on June 29, 2016 showed a “full-thickness

tear of the supraspinatus tendon with retraction, and

mild muscle atrophy.”  The June 29, 2016 MRI also showed

a “partial thickness undersurface tear of the

infraspinatus at its insertion on the humeral head.” 

Dr. Johnson opined on July 1, 2016 that the claimant’s

rotator cuff tear had been “extended” after the

compensable injury.   

Dr. Dodge performed surgery on July 29, 2016 for

what he subsequently described as a “massive rotator

cuff tear.”  We recognize Dr. Dodge’s addendum on

January 5, 2017 in which he stated, “Patient has reached

maximum medical improvement.  He has no permanent or

partial impairment [emphasis supplied].”  Nevertheless,

the Commission has the authority to accept or reject a

medical opinion and the authority to determine its

probative value.  Poulan Weed Eater v. Marshall, 79 Ark.

App. 129, 84 S.W.3d 878 (2002).  The Full Commission in

the present matter places minimal evidentiary weight on

Dr. Dodge’s single sentence stating, “He has no

permanent or partial impairment.”  Instead, we find that

the claimant proved he sustained a 10% permanent

anatomical impairment as a result of the distal clavicle
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resection performed by Dr. Dodge on July 29, 2016.  The

10% rating is supported by the 4th Edition of the Guides

at p. 3/61, Table 27.  

After reviewing the entire record de novo, the Full

Commission finds that the claimant proved by a

preponderance of the evidence that he sustained

permanent anatomical impairment in the amount of 10% as

a result of the compensable injury sustained on June 10,

2016.  The 10% permanent anatomical impairment rating is

supported by the 4th Edition of the Guides at p. 3/61,

Table 27.  The 10% rating was supported by objective and

measurable physical findings.  In addition, the

compensable injury was the major cause of the 10%

permanent rating.  The claimant’s attorney is entitled

to fees for legal services in accordance with Ark. Code

Ann. §11-9-715(a)(Repl. 2012).  For prevailing on appeal

to the Full Commission, the claimant’s attorney is

entitled to an additional fee of five hundred dollars

($500), pursuant to Ark. Code Ann. §11-9-715(b)(Repl.

2012).
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IT IS SO ORDERED.      

SCOTTY DALE DOUTHIT, Chairman

PHILIP A. HOOD, Commissioner

Commissioner Palmer dissents.

DISSENTING OPINION

The majority awarded the claimant ten percent

(10%) permanent physical impairment primarily on what

appears to be the fact that he underwent a distal

clavicle resection performed by Dr. Dodge.  While it is

true that Table 27 at p. 3/61 of the 4th Edition of the

Guides supports this impairment rating, the mere fact

that the claimant underwent a distal clavicle resection

does not automatically entitle him to ten percent (10%)

permanent physical impairment, nor does it obligate the

Commission to assign him with such a rating.

The Court of Appeals examined this issue in

Greene v. Cockram Concrete Co., 2012 Ark. App. 691,

LEXIS 815, WL 6197460, and found no authority showing

that the Arkansas Workers’ Compensation Commission is

required to award the impairment rating recommended by
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the American Medical Association Guides to the

Evaluation of Permanent Impairment (4th ed. 1993). 

Rather, the Guides are just that: mere guides to aid the

Commission in assessing the degree of a claimant’s

disability as defined by statute and interpreted by the

courts.  Singleton v. City of Pine Bluff, 102 Ark. App.

305, 285 S.W.3d 253 (2008). 

In the present case, the claimant’s treating

surgeon, Dr. Dodge, found that he had made a good

recovery and suffered no permanent or partial impairment

as a result of his shoulder injury or associated

surgery.  The majority placed minimal evidentiary weight

on Dr. Dodge’s “single sentence” opinion, however,

finding that it fell short of statutory, syntactic

requirements.  

Notwithstanding Dr. Dodge’s failure to use the

magic words “within a reasonable degree of medical

certainty,” Dr. Dodge’s opinion met this requirement in

that he was not equivocal in his assessment of the

claimant’s permanent physical impairment.  See, Polk

County v. Jones, 74 Ark. App. 159, 47 S.W.3d 904 (2001). 

Based upon his knowledge of the claimant’s condition as

his treating surgeon, the claimant had none.  Therefore,
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I find that Dr. Dodge’s medical opinion is entitled to

substantial evidentiary weight and that the claimant has

no permanent physical impairment as a result of his left

shoulder injury.  For these reasons, the opinion of the

administrative law judge should be affirmed.

CHRISTOPHER L. PALMER, Commissioner


