
BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G608309 

REBECCA RICE, EMPLOYEE                           C L A I M ANT

VALLEY SPRINGS NURSING HOME, 
EMPLOYER                                RESPONDENT

GREAT AMERICAN ALLIANCE INS. CO.,
INSURANCE CARRIER/TPA                       RESPONDENT
     

OPINION FILED AUGUST 27, 2018

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE MICHAEL L. ELLIG,
Attorney at Law, Fort Smith, Arkansas.

Respondents represented by the HONORABLE JAMES A. ARNOLD
II, Attorney at Law, Fort Smith, Arkansas.

Decision of Administrative Law Judge: Affirmed.

OPINION AND ORDER

The claimant appeals an administrative law judge’s

opinion filed March 13, 2018.  The administrative law

judge found that the claimant did not prove she

sustained a compensable injury.  After reviewing the

entire record de novo, the Full Commission affirms the

administrative law judge’s finding that the claimant did

not prove she sustained a compensable injury.  

I.  HISTORY

The record indicates that Rebecca Rice, now age 60,

began treating with Dr. Jeffrey Hamby in February 2012
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for symptoms including neck pain.  A cervical spine MRI

in March 2012 showed, among other things, a disc

protrusion in the claimant’s thoracic spine.  Dr.

Hamby’s assessment in September 2012 included “Back

pain.”  The claimant continued to follow up with Dr.

Hamby for health-related conditions including diabetes,

obesity, depression, and back pain.  

The claimant testified that she became employed as

a CNA with Valley Springs Nursing Home in October 2015. 

The claimant testified on direct examination:

Q.  Just describe briefly for the judge the
incident that occurred on August 26, 2016.

A.  I was picking up Dennis from the bed to
the wheelchair and then I had to take him to
the restroom.  And it is a very small area
where I had to pick him up and literally just
move him onto the toilet.  And I turned to my
left and when I went back to turn to the right
to sit him down, I got a catch in my back, a
pop in my back.  And then it just went from
there.  Every day it just kind of got worse
and worse.  

Q.  How much did this gentleman weigh?

A.  Probably about 180 pounds.  

Q.  And where were your difficulties?  You say
with your back.  Where in your back were your
difficulties?

A.  It is actually in my - in the lower back
part in the muscle part up behind my shoulder
blade and when I - if I turn a certain way, it
catches on my left side.  I don’t know if it
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is - well, a strain from moving from one side
to the next.  

The claimant testified that she reported the

alleged accident to the respondent-employer.  There is

no evidence corroborating the claimant’s testimony that

she reported the alleged accident to the respondents.    

The claimant followed up with Dr. Hamby on

October 3, 2016, but the claimant did not inform Dr.

Hamby that she had sustained a work-related injury.  Dr.

Hamby noted on November 2, 2016, “Patient hurts (sic)

her back three months ago, from August 2016, when she

started feeling tightness to her thoracolumbar back it

has gotten worse for the last two weeks where she cannot

twit (sic) her trunk or bend over pain radiates from

omoplata (sic) all the way to sacrolumbar and even her

abdominal muscles.”  Dr. Hamby’s assessment included

“16.  Low back pain.”  Dr. Hamby referred the claimant

to a physical therapist.  The claimant also continued to

follow up with Dr. Hamby.  The claimant testified that

she did not work for the respondents after November 2,

2016.        

An MRI of the claimant’s lumbar spine was taken on

January 31, 2017 with the following impression:

1.  Spondylitic ridging with small broad disc
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protrusion L5-S1 with biforaminal narrowing.
2.  Mild posterior element hypertrophy at L4-5
with disc bulge more prominent left
posterolateral and left lateral recess
narrowing.
3.  Disc bulge L3-4.
4.  Small right paracentral disc protrusion
L2-3 with no definite stenosis.
5.  Degenerative disc changes T12-L1 with
spondylitic ridging, superimposed disc
protrusion with mild to moderate canal
stenosis.  

Dr. Hamby noted on February 1, 2017, “Explained

that the problem she is having at Lumbar MRI does not

prove that is worked (sic) related issue, because we do

not have prior lumbar MRI to this event to compare,

mostly this is aged related problem.  We will try to do

conservative management first, to see if with physical

therapy it can be improved, suggested referral to

neurosurgeon to see if lumbar spine can be fixed thru

surgical means but patient is afraid of surgical

interventions, suggested to have steroids injections to

her back thru pain management, but patient does not feel

confident in that treatment either.”  Dr. Hamby’s

assessment included “1.  Disc degeneration, lumbar.”  

The claimant treated with a physical therapist

beginning April 10, 2017.  Dr. Theodore Hronas

corresponded with the respondents’ attorney on May 17,

2017:
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The clinical history is of a work related
injury that occurred on 8/26/16 and resulted
in low back pain.  A MRI of the lumbar spine
is presented for review and is of good quality
for diagnostic purposes.  The MRI exam was
performed approximately five months after the
date of injury.

There is normal alignment of the lumbar spine.
The vertebral body heights are maintained with
the exception of a remote chronic mild
compression fracture of the T12 vertebrae. 
There is no evidence of an acute fracture or
subluxation.  There is disc height loss and
desiccation at T12/L1 with endplate
degenerative changes and reactive anterior
osteophytosis.  There is mild diffuse annular
disc bulging resulting in mild central canal
stenosis, but no findings of significant
foraminal narrowing.  The L1/2 and L2/3 disc
levels are normal.  At L3/4, there is disc
desiccation with mild diffuse disc bulging and
presence of early facet arthropathy.  No
central canal stenosis is present.  At L4/5,
there is disc desiccation with mild diffuse
annular disc bulging and presence of a small
broad based disc protrusion.  There is no
significant central canal stenosis or
foraminal narrowing.  At L5/S1, there is
severe disc height loss and desiccation with a
small central disc protrusion.  There is
bilateral facet arthropathy and presence of
bilateral moderate foraminal narrowing.  

Review of the clinical history describes
multiple episodes of severe low back pain that
were significantly debilitating from 9/13/12
to the present resulting in limited range of
motion.  Based on the clinical history of
chronic back pain and the findings present on
the current MRI exam, the changes present on
the MRI exam are considered chronic with no
objective findings of an acute lumbar spine
injury.  
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My findings herein are stated within a
reasonable degree of medical certainty.  

A pre-hearing order was filed on November 8, 2017. 

The claimant contended that “on or about August 26, 2016

she was lifting a patient from a wheelchair onto the

toilet and injured her back.  She further contends that

this injury has and continues to require medical

services and has caused her to be temporarily totally

disabled from October 26, 2016 through a date yet to be

determined.  Finally, the claimant contends that her

attorney is entitled to the statutory fee on all

appropriate benefits.”  The respondents contended that

“the claimant did not sustain a compensable back injury

at any time during the period of her employment with the

respondent-employer.”  

The parties agreed to litigate the following

issues:

1.  Whether the claimant sustained a
compensable back injury on or about August 26,
2016.
2.  Whether the claimant is entitled to
medical benefits.
3.  Whether the claimant is entitled to
temporary total disability benefits from
November 3, 2016 until a date yet to be
determined.  
4.  Whether the claimant’s attorney is
entitled to an attorney’s fee.

After a hearing, an administrative law judge filed
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an opinion on March 13, 2018.  The administrative law

judge found that the claimant did not prove she

sustained a compensable injury.  The claimant appeals to

the Full Commission.

II.  ADJUDICATION

Ark. Code Ann. §11-9-102(4)(Repl. 2012) provides,

in pertinent part:

(A) “Compensable injury” means:
(i) An accidental injury causing internal or
external physical harm to the body ... arising
out of and in the course of employment and
which requires medical services or results in
disability or death.  An injury is
“accidental” only if it is caused by a
specific incident and is identifiable by time
and place of occurrence[.]  

A compensable injury must be established by medical

evidence supported by objective findings.  Ark. Code

Ann. §11-9-102(4)(D)(Repl. 2012).  “Objective findings”

are those findings which cannot come under the voluntary

control of the patient.  Ark. Code Ann. §11-9-

102(16)(A)(i)(Repl. 2012).

The employee has the burden of proving by a

preponderance of the evidence that she sustained a

compensable injury.  Ark. Code Ann. §11-9-

102(4)(E)(i)(Repl. 2012).  Preponderance of the evidence

means the evidence having greater weight or convincing
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force.  Metropolitan Nat’l Bank v. La Sher Oil Co., 81

Ark. App. 269, 101 S.W.3d 252 (2003). 

An administrative law judge found in the present

matter, “2.  The claimant has failed to prove by a

preponderance of the evidence that she sustained a

compensable back injury on or about August 26, 2016.” 

The Full Commission affirms this finding.  As we have

discussed, the claimant has suffered for several years

with a number of chronic health problems, including back

pain reported no later than September 2012.  The

claimant became employed with the respondents as a CNA

in October 2015.  The claimant contends that she

sustained an accidental injury to her low back while

moving a patient on August 26, 2016.  

The determination of the credibility and weight to

be given a witness’s testimony is within the sole

province of the Commission.  Murphy v. Forsgren, Inc.,

99 Ark. App. 223, 258 S.W.3d 794 (2007).  The Commission

is not required to believe the testimony of the claimant

or any other witness but may accept and translate into

findings of fact only those portions of the testimony it

deems worthy of belief.  Farmers Co-op v. Biles, 77 Ark.

App. 1, 69 S.W.3d 899 (2002).  The Full Commission finds
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in the present matter that the claimant was not a

credible witness.  There is no evidence corroborating

the claimant’s testimony that she reported the alleged

accidental injury to the respondents on or about

August 26, 2016.  The claimant did not seek medical

treatment on or about August 26, 2016.  The claimant

treated with Dr. Hamby on October 3, 2016 but did not

inform Dr. Hamby that she had sustained a work-related

injury.  Dr. Hamby noted on November 2, 2016 that the

claimant had allegedly injured her back “three months

ago, from August 2016, when she started feeling

tightness to her thoracolumbar back ...”  The Full

Commission finds that Dr. Hamby’s notation on

November 2, 2016 was based on inaccurate information

provided by the claimant and is entitled to no

evidentiary weight.  

Additionally, neither physician of record opined

that the claimant had sustained a work-related injury. 

A lumbar MRI on January 31, 2017 showed conditions

including degenerative disc changes, bulging, and a disc

protrusion.  However, Dr. Hamby opined on February 1,

2017 that the MRI was not related to the claimant’s work

and “mostly this is aged (sic) related problem.”  Dr.
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Hronas reviewed the lumbar MRI and opined on May 17,

2017, “Based on the clinical history of chronic back

pain and the findings present on the current MRI exam,

the changes present on the MRI exam are considered

chronic with no objective findings of an acute lumbar

spine injury.”  The Full Commission recognizes that the

elements of Ark. Code Ann. §11-9-102(4)(A)(i)(Repl.

2012) do not require that the claimant prove she

sustained an “acute” injury.  Instead, the statute

requires the claimant to prove that she sustained “an

accidental injury causing internal or external physical

harm to the body.”  We interpret Dr. Hronas’ opinion in

the present matter to conclude that the claimant did not

sustain an accidental injury on or about August 26,

2016.      

The Full Commission finds in the present matter

that the claimant did not prove by a preponderance of

the evidence that she sustained a compensable injury. 

The claimant did not prove that she sustained an

accidental injury causing internal or external physical

harm to the body.  The claimant did not prove that she

sustained an injury which arose out of and in the course

of employment, required medical services, or resulted in
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disability.  The claimant did not prove that she

sustained an accidental injury which was caused by a

specific incident or was identifiable by time and place

of occurrence on or about August 26, 2016.  Based on our

de novo review of the entire record, therefore, the Full

Commission affirms the administrative law judge’s

finding that the claimant did not prove she sustained a

compensable injury.  This claim is respectfully denied

and dismissed.

IT IS SO ORDERED.  

SCOTTY DALE DOUTHIT, Chairman

CHRISTOPHER L. PALMER, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the record in this

claim, I dissent from the majority opinion finding that

the claimant did not prove by a preponderance of the

evidence that she sustained a compensable injury.  For

the claimant to establish a compensable injury as a

result of a specific incident, the following
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requirements of Ark. Code Ann. §11-9-102(4)(A)(i)(Repl.

2002), must be established: (1) proof by a preponderance

of the evidence of an injury arising out of and in the

course of employment; (2) proof by a preponderance of

the evidence that the injury caused internal or external

physical harm to the body which required medical

services or resulted in disability or death; (3) medical

evidence supported by objective findings, as defined in

Ark. Code Ann. §11-9-102 (4)(D), establishing the

injury; and (4) proof by a preponderance of the evidence

that the injury was caused by a specific incident and is

identifiable by time and place of occurrence.  Mikel v.

Engineered Specialty Plastics, 56 Ark. App. 126, 938

S.W.2d 876 (1997).

A claimant is not required in every case to

establish the causal connection between a work-related

incident and an injury by either expert medical opinion

or by objective medical evidence.  See Wal-mart Stores,

Inc. v. VanWagner, 337 Ark. 443, 990 S.W.2d 522 (1999). 

The Arkansas courts have long recognized that a causal

relationship may be established between an employment-

related incident and a subsequent physical injury based

on evidence that the injury manifested itself within a
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reasonable period of time following the incident so that

the injury is logically attributable to the incident,

where there is no other reasonable explanation for the

injury.  Hall v. Pittman Construction Co., 235 Ark. 104,

357 S.W.2d 263 (1962).

I find that the claimant sustained a

compensable injury to her thoracic spine.  The

claimant’s injury was an accidental injury.  The

claimant testified that she injured her back on

August 26, 2016 when she was moving a 180-pound resident

from his wheelchair onto the toilet.  The claimant

testified that she felt a pop and a catch in her back at

the time of the incident; however, the injury to the

thoracic spine did not fully manifest itself

immediately.  According to the claimant, the injury “got

worse and worse” every day after the accident.

Also, the injury was an internal or external

physical injury that arose out of and in the course of

employment.  The claimant was diagnosed with a thoracic

and dorsal strain.  The claimant testified that she was

transferring a resident from his bed to the wheelchair

and taking him to the restroom.  As the claimant moved

the resident onto the toilet, she injured her back.  The
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claimant explained, “it was a very small area where I

had to pick him up and literally just move him onto the

toilet.  And I turned to my left and when I went back to

turn to the right to sit him down, I got a catch in my

back, a pop in my back.”  The mechanics of the traumatic

incident described by the claimant are the type that

could produce a muscle strain.  Also, it is reasonable

that the claimant’s continued heavy lifting at work

could worsen the initial strain.   

Further, the claimant’s injury required

medical services.  The claimant received medical

treatment in the form of prescription medication and

physical therapy.  Finally, there is medical evidence

supported by objective findings that the claimant

sustained a thoracic spine injury.  The objective

finding is noted as, “spasm in the dorsal area”.  It is

clear that muscle spasms can constitute objective

medical findings to support compensability. See

Continental Express, Inc. v. Freeman, 66 Ark. App. 102,

989 S.W.2d 538 (1999); University of Arkansas for

Medical Sciences v. Hart, 60 Ark. App. 13, 958 S.W.2d

546 (1997).

As indicated above, although the claimant felt
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pain at the time of the work accident, her back symptoms

did not fully manifest at the time of this incident. 

However, during her November 2, 2016 visit to Dr. Hamby,

the claimant reported that she hurt her back in August

2016.  The manifestation of the claimant’s symptoms

within approximately 10 weeks is a reasonable period of

time.  Thus, I find that the claimant’s thoracic injury

is logically attributable to the work-related accident. 

Therefore, based on the aforementioned, I

would find that the claimant has established by a

preponderance of the evidence that she sustained a

compensable thoracic spine injury.

For the foregoing reasons, I dissent from the

majority opinion.

PHILIP A. HOOD, Commissioner


