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OPINION AND ORDER

The claimant appeals an administrative law judge’s

opinion filed March 16, 2018.  The administrative law

judge found that the claimant failed to prove she

sustained a compensable injury.  After reviewing the

entire record de novo, the Full Commission finds that

the claimant did not prove by a preponderance of the

evidence that she sustained a compensable injury to her

cervical spine.  

I.  HISTORY

The claimant, now age 44, testified that she became
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employed with Tyson Poultry in 2007.  The claimant

testified on cross-examination that, initially, for a

short time, she used a knife in her work for the

respondent.  The claimant then worked as a substitute on

the “breast line” and also cleaned utensils.  The

claimant testified that she experienced physical

problems “since the beginning” of her employment with

the respondent.  The claimant testified, “I’ve always

had pain in this [right] shoulder and arm from the

beginning, but I always thought it was because I hadn’t

done this type of work before and that it would settle

down.”  The claimant occasionally treated with Dr.

Solangel Pollock beginning in April 2015 for problems

including “Diabetes mellitus type 2.”

The claimant testified, “They put me in several

jobs and for seven years I was okay.  And then I changed

to first shift.  They put me to cutting breasts and

within a year I started feeling that pain again.”  The

claimant testified on direct examination:

Q.  Would you describe for the judge what
activity you have to perform to do the job of
cutting the breasts?

A.  All of the chicken that comes out of the
lines ends up in this big tub that we have to
cut them and sometimes they require 350 pounds
an hour.  
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Q.  What do you do to perform this job of
cutting the chicken?  Describe how you do your
job.

A.  Well, there is all different kinds of
ways.  Sometimes you take the breast and you
cut it down the middle.  Sometimes you cut it
on the sides with the little wings.  Sometimes
you have to cut it in different pieces and
then you have to clean.  It has to be checked
for blood, bones, and fat....

Q.  Do you use a knife or scissors?

A.  Knife.  

Q.  And how many of these chicken breasts are
you cutting in, say, an hour?

A.  I don’t know how to calculate that.  Maybe
some 100.  I don’t know.

Q.  All right.  Were there any quota that you
were expected to produce?

A.  There is a - we have to all complete
certain requirements.  They make us do a
certain amount.  There are scales in front of
us.  We have to throw the chicken onto the
scales and then there is someone counting it
on the computer....  

Q.  Well, how many chicken breasts do you
think you cut in, let’s say, a minute?

A.  In a minute, some 30....

Q.  When you started having these
difficulties, did you report them to somebody
there at Tyson’s?

A.  Yes.  

Q.  And who was that?

A.  At the beginning I told my trainer that my
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arm was hurting and everything.  And then he
moved me to a much gentler place where all I
was doing was laying out the chicken breasts.

Q.  All right.  When this problem came back or
whatever, who did you report it to then?

A.  To my male supervisor.  When the pain
started getting real bad, I would tell my male
supervisor and he would send me to the nurse’s
station.  

Q.  And what did you tell the nurse?

A.  Well, I told them my arm and back was
hurting really bad.  

The claimant testified on cross-examination that

she began suffering from neck pain in August 2016.

According to the record, the claimant treated with

Tyson’s company nurse beginning August 17, 2016: “TM

states that for about 10 days she has had gradual right

side shoulder, neck, and upper back pain from Breast

Trimming recently.  TM states that this is a new job for

her that she isn’t used to, but pain is 6/10 on scale. 

Objective: No objective findings, no redness, no

swelling.”  The company nurse treated the claimant

conservatively and returned her to work at full duty. 

The claimant followed up with the company nurse on

August 18, 2016 and August 19, 2016.  

Dr. Pollock’s diagnosis on August 19, 2016 included

“Type 2 diabetes mellitus,” “Bursitis of shoulder,” and
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“Carpal tunnel syndrome.”  Dr. Pollock stated on

August 22, 2016, “Iris Aldana Ramos is a patient of mine

since 2014.  Due to Mrs. Aldana chronic medical

condition of her shoulder my patient is to refrain from

using utensils such as knives, scissors, etc.  Please

assist her in changing into a different position for six

weeks.  It’s for her safety as well as her employer’

[sic] safety.”

On August 26, 2016, Dr. Pollock completed a

Certification of Health Care Provider for Employee’s

Serious Health Condition (Family and Medical Leave Act). 

Dr. Pollock wrote on the Certification that the claimant

had suffered from a “Chronic Condition” since 2014.  Dr.

Pollock wrote that the claimant’s medical condition was

“R shoulder bursitis, carpal tunnel syndrome.”  Dr.

Pollock wrote that the claimant had a history of Type 2

Diabetes Mellitus, Hypertension, Chronic low back pain,

Right shoulder chronic pain, Right shoulder bursitis,

bilateral carpal tunnel syndrome, Right shoulder chronic

pain, limited range of motion, and bilateral hand pain

associated with paresthesias.  Dr. Pollock reiterated

the six-week restriction for the claimant to refrain

from using utensils such as knives and scissors.  Dr.
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Pollock indicated that the claimant could return to

restricted work on August 29, 2016.  Dr. Pollock’s

assessment on August 30, 2016 was “1.  Bursitis of

shoulder.  2.  Carpal tunnel syndrome.  3.  Disorder due

to type 2 diabetes mellitus.”  

The respondent-employer’s company nurse noted on

September 3, 2016, “TM stopped coming in for treatment

because she has been seeing her PCP for a Chronic

issue.”  Dr. James Long began treating the claimant on

September 28, 2016:

This is the initial office visit for this 42-
year-old female complaining of symptoms in
both upper extremities, but almost all in the
right.  She had this described as shoulder
pain, but she does not have obvious shoulder
symptoms on questioning.  She has been here in
the United States for nine years and has
little or no ability to speak English.  All of
the interview was done with an interpreter who
also helped her fill out the new-patient form. 
She complains of this pain, which is really
numbness and tingling in the extremity,
particularly in the forearm extending down
into the index, long, and ring fingers on the
right much more so than on the left.  It is a
symmetrical problem.  She has never had any
injury, and she has had this dysesthesia for a
year.  Her job involves chicken preparation at
Tyson....

Past history is of hypertension and of
diabetes, type 2....Her medications are listed
on the chart and include prednisone and
gabapentin.  She has been on this medication
for some time for these dysesthesia symptoms
in the upper extremities....She has been able
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to work despite them.  Upon questioning and
examination, she is really having no severe
neck symptoms or shoulder symptoms and does
not have any limitation of motion of the
shoulders and is not tender over them....    

X-rays of the right shoulder were done, and
the shoulder is conjugated with a good joint
space.  The subacromial joint space is well
maintained.  There are no bony articular
abnormalities.  There are no bony lesions.  

She was sent back for five views of the
cervical spine, which also show no bony
articular abnormalities.  The disc spaces are
well maintained.  There are no bony lesions or
fractures.  The intervertebral foramina all
are patent on the oblique film.  

Dr. Long’s impression was “1.  Chronic cervical

neuralgia, C6, C7, more severe on the right than the

left, sensory only.  No obvious abnormality of the

cervical spine or shoulder can be defined.  No

abnormality on neurological examination can be found. 

This is a sensory neuropathy clinically....She was sent

today for an MRI of the cervical spine.”  

An MRI of the claimant’s cervical spine was taken

on October 10, 2016, with the following impression:

1.  Small right C6-7 lateral disc protrusion
or herniation.
2.  Slightly straightened lordosis may be
positioning or secondary to muscle spasm.  

Dr. Long noted on October 12, 2016, “This patient

is back today and her magnetic resonance imaging of the
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cervical spine does show a small disc protrusion or

herniation at the C6-7 level.  This is consistent with

her level of symptoms in the right upper extremity, but

she speaks no English and although the translator that

she brought with her today is quite good, communication

is a barrier to some degree....She has tingling that

extends up into the forearm as part of her complaints

and the possibility of a C6-7 radiculitis on her right

still exists....She is going to wear a wrist cockup

splint particularly at night.”

Dr. Miles M. Johnson provided a Neurological

Evaluation/Electrodiagnostic Report on November 1, 2016:

The patient is a 42-year-old right-handed
Latin-American female with two-month history
of right-sided neck pain, which radiates into
the shoulder and upper extremity to the hand. 
She notes some numbness, tingling, and pain to
the second, third, and fourth digits. 
Symptoms are fairly constant and are severe
when she is lifting.  Some improvement with
rest.  Minimal symptoms on the left.  The
patient has been seen by Dr. Long and is
referred for evaluation of the above and for
electrodiagnostic testing of the bilateral
upper extremities.  She has had MRI of the
cervical spine, which does reveal a disc
protrusion/herniation at the C6-7 level....

ASSESSMENT: Electrodiagnostic study is
consistent with a diagnosis of a right C6
and/or C7 cervical radiculopathy.  Left upper
extremity study was within normal limits.  At
this time, there is no evidence of generalized
peripheral neuropathy, or peripheral nerve
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entrapment syndrome or injury....She has been
instructed to schedule a follow up appointment
in your office for further evaluation and
treatment.  Failing conservative management,
the patient may be a surgical candidate as per
your recommendations.  

The respondent’s company nurse reported on

April 18, 2017, “Received notice of necessity of claim

for the team member 4/17/2017.  TM was phoned a few

times to see if she can come into the nurse station at

Tyson to submit her claim, but was not able to reach the

team member.  Sabrina/Workers Comp instructed to submit

claim anyways due to legality of the situation.  TM has

made a law suit listed of ‘repetitive use of R arm,

shoulder hand resulted in injury to neck R shoulder arm

hand.’”

Dr. Pollock eventually began assessing “Cervical

radiculopathy” in addition to the other chronic

conditions.  Dr. Pollock stated on June 5, 2017, “Iris

is a patient of mine since Oct. 2014.  Due to her

medical conditions, she is to avoid lifting no more than

5 pounds, and avoid any sharp instruments to the benefit

of the employee and employer.”       

A pre-hearing order was filed on August 23, 2017. 

According to the pre-hearing order, the claimant

contended that she “has sustained compensable injuries
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to her cervical spine, and/or right shoulder, right arm,

right wrist/hand as the result of employment activities

for the respondent.  The claimant contends that she has

and continues to require medical services for these

injuries and has been rendered temporarily totally

disabled by these injuries from August 29, 2016 through

a date yet to be determined.  The claimant seeks the

statutory attorney’s fee for her attorney on all

appropriate benefits awarded.”  The respondent

contended, “The respondent denies that the claimant

sustained a gradual-onset compensable injury while

employed with Tyson Poultry, Inc., and if so, medical

treatment, temporary total disability benefits, and

credit for group indemnity and medical payments.”  The

parties stipulated that “If the Commission finds the

claim to be compensable, then the respondent is entitled

to a credit for short-term disability benefits and group

health insurance payments.”    

The parties agreed to litigate the following

issues:

1.  Whether the claimant sustained a
compensable injury to her cervical spine,
right shoulder, right arm, and right
wrist/hand on August 26, 2016.  
2.  Whether the claimant is entitled to 
medical treatment.
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3.  Whether the claimant is entitled to
temporary total disability benefits from
August 29, 2016 until June 16, 2017.  
4.  Fees for legal services.

After a hearing, an administrative law judge filed

an opinion on March 16, 2018.  The administrative law

judge found, among other things, that the claimant

failed to prove she sustained a compensable injury to

her right shoulder, right arm, right wrist, or cervical

spine.  The claimant appeals to the Full Commission.

II.  ADJUDICATION

Ark. Code Ann. §11-9-102(4)(Repl. 2012) provides,

in pertinent part:

(A) “Compensable injury” means:
(ii) An injury causing internal or external
physical harm to the body and arising out of
and in the course of employment if it is not
caused by a specific incident or is not
identifiable by time and place of occurrence,
if the injury is:
(b) A back or neck injury which is not caused
by a specific incident or which is not
identifiable by time and place of
occurrence[.]

A compensable injury must be established by medical

evidence supported by objective findings.  Ark. Code

Ann. §11-9-102(4)(D)(Repl. 2012).  “Objective findings”

are those findings which cannot come under the voluntary

control of the patient.  Ark. Code Ann. §11-9-

102(16)(A)(i)(Repl. 2012).
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Ark. Code Ann. §11-9-102(4)Repl. 2012) further

provides, in pertinent part:

(E) BURDEN OF PROOF.  The burden of proof of a
compensable injury shall be on the employee
and shall be as follows:  
(ii) For injuries falling within the
definition of compensable injury under
subdivision (4)(A)(ii) of this section, the
burden of proof shall be by a preponderance of
the evidence, and the resultant condition is
compensable only if the alleged compensable
injury is the major cause of the disability or
need for treatment.  

Preponderance of the evidence means the evidence

having greater weight or convincing force.  Metropolitan

Nat’l Bank v. La Sher Oil Co., 81 Ark. App. 269, 101

S.W.3d 252 (2003).  “Major cause” means “more than fifty

percent (50%) of the cause,” and a finding of major

cause shall be established according to the

preponderance of the evidence.  Ark. Code Ann. §11-9-

102(14)(Repl. 2012).

An administrative law judge found in the present

matter, “2.  The claimant has failed to prove by a

preponderance of the evidence that she sustained a

compensable injury to her right shoulder, right arm, and

right wrist on or about August 26, 2016.  3.  The

claimant has failed to prove by a preponderance of the

evidence that she sustained a compensable injury to her
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cervical spine on or about August 26, 2016.”  

The claimant states on appeal, “Although Dr.

Pollock has repeatedly diagnosed the claimant as

experiencing bilateral carpal tunnel syndrome and

bursitis of the right shoulder, neither diagnosis [is]

supported by objective findings....[T]he claimant

respectfully requests that this Commission reverse the

ALJ’s opinion, find that the claimant has established a

compensable injury to her cervical spine, and remand to

the ALJ for an award of appropriate benefits.”

As we interpret her brief on appeal, the claimant

has abandoned her contention that she sustained

compensable injuries to her right shoulder, right arm,

right wrist, or right hand.  The claimant now contends

only that she sustained a compensable injury to her

cervical spine.

The Full Commission finds that the claimant did not

prove by a preponderance of the evidence that she

sustained a compensable injury to her cervical spine. 

As we have discussed, the claimant became employed with

the respondent in 2007.  The claimant testified that she

occasionally used a knife in her work for the

respondent-employer, and that she experienced physical
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pain “from the beginning” of her employment.  Dr.

Pollock began treating the claimant in 2015 for nonwork-

related medical issues including “Diabetes mellitus type

2.”  The claimant testified that after seven years of

employment the respondent “put me to cutting breasts and

within a year I started feeling that pain again.”  The

claimant described her work on a chicken processing line

for the respondent, which work occasionally required

hand-intensive activity.  

The claimant testified that she began suffering

from neck pain in August 2016.  The respondent’s company

nurse noted on August 17, 2016, “TM states that for

about 10 days she has had gradual right side shoulder,

neck and upper back pain from Breast Trimming recently.” 

The nurse reported “No objective findings, no redness,

no swelling.”  The claimant returned to Dr. Pollock on

August 19, 2016, but Dr. Pollock did not assess an

injury to the claimant’s neck or cervical spine.  Dr.

Pollock instead diagnosed “Type 2 diabetes mellitus,”

“Bursitis of shoulder,” and “Carpal tunnel syndrome.” 

Dr. Pollock assigned work restrictions.  

On August 26, 2016, Dr. Pollock prepared documents

for the claimant related to the Family and Medical Leave
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Act.  Dr. Pollock wrote that the claimant had suffered

from a “Chronic Condition” since 2014.  The Chronic

Condition described by Dr. Pollock was “R shoulder

bursitis, carpal tunnel syndrome.”  The record does not

show that the chronic condition described by Dr. Pollock

was related to the claimant’s work for the respondent. 

Dr. Long’s impression in September 2016 was “1.  Chronic

cervical neuralgia, C6, C7, more severe on the right

than the left, sensory only.  No obvious abnormality of

the cervical spine or shoulder can be defined.  No

abnormality on neurological examination can be found.” 

The evidence does not demonstrate the Dr. Long’s

impression of “chronic cervical neuralgia” was causally

related to the claimant’s work for the respondent.  

The Full Commission finds that the claimant did not

prove by a preponderance of the evidence that she

sustained a compensable injury in accordance with Ark.

Code Ann. §11-9-102(4)(A)(ii)(Repl. 2012).  The claimant

did not prove that she sustained an injury causing

internal or external physical harm to the cervical spine

or neck.  The claimant did not prove that she sustained

a neck injury which arose out of and in the course of

employment, in accordance with Ark. Code Ann. §11-9-
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102(4)(A)(ii)(b)(Repl. 2012).  The evidence instead

demonstrates that the claimant suffered from a chronic

condition which was not causally related to her work for

the respondents.  The claimant did not prove by a

preponderance of the evidence that the alleged

compensable injury was the major cause of her disability

or need for treatment, as the claimant was required to

do in accordance with Ark. Code Ann. §11-9-

102(4)(E)(ii)(Repl. 2012).  

The Full Commission therefore affirms the

administrative law judge’s finding that the claimant did

not prove she sustained an injury to her cervical spine,

and this claim is respectfully denied and dismissed.

IT IS SO ORDERED.             

SCOTTY DALE DOUTHIT, Chairman

CHRISTOPHER L. PALMER, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the record in this

claim, I dissent from the majority opinion, finding that
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the claimant did not prove by a preponderance of the

evidence that she sustained a compensable injury to her

cervical spine.

Factual Background

The claimant is currently 44 years old and

worked for the respondent-employer on the production

line cutting chicken breasts in half.  The claimant

explained the process of performing her job duties as

follows:

Q Now, this tub of chicken
breasts where you select one of
the breasts, is it sitting in
front of you or on the side of
you or where?

A To one side, on the left side.

Q All right.  So you pick a
chicken breast up with your
left hand out of that tub?

A Yes.

Q Do you have to turn to lay it
down on the board?

A Yes.

Q All right.  Now, this board, do
you have to look down to see
the chicken breasts?  Do you
have to bend your head down to
see the chicken breast?

A Yes.

Q And then you slice it?
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A Yes.

Q Then you get it with your left
hand again and you pitch it on
a scale; is that correct?

A Yes.

Q Then you grab another one and
do the whole process again?

A Yes.

Q And you do this all shift long
except for the breaks and
exercises?

A Yes.

Q Now, how long do you think it
takes you to slice or cut one
of these breasts?

A Well, what it would take to
cut?  I don’t know, a sec –

Q A few seconds?

A Yes.

Q Okay.  After you cut one of
these breasts, do you lay your
knife down, take a break, and
then take another one or are
you doing this constant?

A Constantly.

Q And are you constantly also
bending and twisting your head?

A Yes.  And you also have to
sharpen the knife.

The claimant testified that her current right
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shoulder and arm problems began in August of 2016.  The

nurse log of the respondent-employer documents that the

claimant first complained of neck, shoulder and right

upper extremity pain on August 17, 2016.

The claimant initially sought treatment from

her primary care physician, Dr. Solangel Pollock.  Dr.

Pollock incorrectly diagnosed the claimant with carpal

tunnel syndrome and bursitis of the shoulder.  The

claimant began receiving treatment from Dr. James Long

on September 28, 2016.  During this initial visit,

x-rays of the right shoulder were taken.  These x-rays

showed “chronic cervical neuralgia, C6, C7, more severe

on the right than the left, sensory only”.  Dr. Long

also sent the claimant for an MRI of the cervical spine.

The claimant underwent an MRI on October 10,

2016 which revealed the following impression:

IMPRESSION:
1. Small right C6-7 lateral disc
protrusion or herniation.
2. Slightly straightened lordosis
may be positioning or secondary to
muscle spasm.

In his October 12, 2016 report, Dr. James Long

diagnosed the claimant’s right shoulder and arm

difficulties as being attributable to a right-sided

protrusion or herniation of the C6-7 disc.
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The claimant underwent an EMG on November 1,

2016.  The Assessment section of the report noted,

“Electrodiagnostic study is consistent with a diagnosis

of a right C6 and/or C7 cervical radiculopathy...”.

Opinion

A claimant with a gradual onset neck injury

must prove by a preponderance of the evidence that he or

she sustained an injury causing harm to the body which

arose out of and in the course of their employment that

required medical treatment and resulted in disability or

death.  The claimant must establish a compensable injury

by medical evidence supported by objective medical

findings.  Additionally, the condition is compensable

only if the alleged compensable injury is the major

cause of the disability or need for treatment.  See Ark.

Code Ann. §11-9-102(4)(A)(ii)(b) and Ark. Code Ann. §11-

9-102(4)(E)(ii).

The claimant testified that she began

experiencing severe pain in her right arm in August of

2016 while she was performing employment services for

the respondent-employer.  The claimant explained that

her job duties required her to cut chicken breasts at a

fast pace.  While performing her job, she had to bend
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her head down to look at the breasts that were on a

table that was at waist level.  According to the

claimant, she reported the problems she was experiencing

to her supervisor and was sent to the company nurse. 

This injury has required medical treatment in the form

of prescription medication.  This injury is not caused

by any condition other than her work for the respondent-

employer. 

The claimant’s neck injury is supported by

objective medical findings in the form of a right-sided

protrusion or herniation of the C6-7 disc shown of the

cervical spine MRI taken on October 10, 2016.  Dr. Long

opined that the claimant’s right shoulder and arm

problems were caused by this protrusion.  Nerve

conduction studies supported Dr. Long’s opinion by

showing neurological nerve abnormalities of a right C6-7

radiculopathy.

As noted above, the claimant is also required

to prove that the work-related injury is the major cause

of the disability or need for treatment.  See Parker v.

Atl. Research Corp. Ins. Co., 87 Ark. App. 145, 154, 189

S.W.3d 449, 2004 Ark. App. LEXIS 515 (2004).  Causation

here is clear; but for the work-related injury in this



RAMOS - G702545 22

case, there would have been no disability or need for

treatment.  There was no evidence or testimony offered

of any other cause for the claimant’s neck injury.  The

claimant had a neck injury that could have only been

caused by her work for the respondent.  Any prior neck

condition was under control and not interfering with the

claimant’s life or work until her daily work caused this

gradual injury to her cervical spine. 

Although the claimant testified that she had

been experiencing difficulties with her right shoulder

and arm at work since she started her employment for the

respondent-employer ten years prior, she also testified

that her current problems began within a year after she

was assigned to the job of cutting chicken breasts.  In

addition, the claimant testified that she reported these

issues to her supervisor and the plant nurse.  The Tyson

nurse’s log shows the first complaints the claimant made

about her neck, shoulder, and right upper extremity were

on August 17, 2016.  Additionally, Dr. Pollock’s records

show that the claimant’s complaints of difficulties with

her neck, right shoulder, and right upper extremity

first appear on August 19, 2016.

Therefore, based on the foregoing, I would
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find that the claimant established by a preponderance of

the evidence that she sustained a compensable gradual

onset injury to her neck which culminated in August of

2016.   

For the foregoing reasons, I must dissent from

the majority opinion.

PHILIP A. HOOD, Commissioner


