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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION
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JASON W. PAPAGEORGE, EMPLOYEE  CLAIMANT

TYSON SHARED SERVICES, EMPLOYER RESPONDENT
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OPINION FILED DECEMBER 19, 2018

Upon review before the FULL COMMISSION, Little Rock, Pulaski County,
Arkansas.

Claimant represented by the HONORABLE CONRAD T. ODOM, Attorney
at Law, Fayetteville, Arkansas.

Respondents represented by the HONORABLE JEREMY SWEARINGEN,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the Administrative Law

Judge filed June 11, 2018.

The Administrative Law Judge entered the following findings

of fact and conclusions of law: 

1. The stipulations agreed to by the parties at the pre-
hearing conference conducted on October 11, 2017,
and contained in a pre-hearing order filed that date, are
hereby accepted as fact.

2. The claimant has failed by a preponderance of the evidence
that he sustained a compensable injury on March 16, 2016 to
his neck and spinal cord as the respondent was able to prove
by a preponderance of evidence the presence of alcohol
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which created a rebuttable presumption that the accident
alleged by the claimant was substantially occasioned by the
use of alcohol. The claimant is not entitled to compensation
as he was unable to prove by a preponderance of the
evidence that alcohol did not substantially occasion the motor
vehicle accident which caused his injuries.

3. The claimant has failed to prove by a preponderance of the
evidence that he is entitled to medical treatment.

4. The claimant has failed to prove by a preponderance of the
evidence that he is entitled to temporary total disability
benefits from July 16, 2016 to August 9, 2016.

5. The claimant has failed to prove by a preponderance of the
evidence that his attorney is entitled to an attorney’s fee in
this matter.

We have carefully conducted a de novo review of the entire

record herein and it is our opinion that the Administrative Law Judge's

decision is supported by a preponderance of the credible evidence,

correctly applies the law, and should be affirmed. Specifically, we find from

a preponderance of the evidence that the findings of fact made by the

Administrative Law Judge are correct and they are, therefore, adopted by

the Full Commission.

Thus, we affirm and adopt the decision of the Administrative

Law Judge, including all findings and conclusions therein, as the decision of

the Full Commission on appeal.
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IT IS SO ORDERED.

                                                                            
SCOTTY DALE DOUTHIT, Chairman

                                                                            
CHRISTOPHER L. PALMER, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the record in this claim, I dissent

from the majority opinion, finding that “the claimant has failed to prove by a

preponderance of the evidence that he sustained a compensable injury on

March 16, 2016 to his neck and spinal cord as the respondent was able to

prove by a preponderance of the evidence the presence of alcohol which

created a rebuttable presumption that the accident alleged by the claimant

was substantially occasioned by the use of alcohol.  The claimant is not

entitled to compensation as he was unable to prove by a preponderance of

the evidence that alcohol did not substantially occasion the motor vehicle

accident which caused his injuries.”  

Factual and Medical Background

The claimant, now 27 years old, worked for the respondent-
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employer as a sales person.  The claimant’s position required him to travel

frequently.  On March 16, 2016, the claimant was involved in a single car

accident on his way to the airport to embark on a business trip.  As a result

of this accident, the claimant suffered a spinal cord injury that resulted in

quadriplegia.

On March 5, 2016, the claimant got married.  The claimant

and his wife, Shelby Papageorge, took a honeymoon trip to Bora Bora. 

The claimant and his wife returned home from their honeymoon on March

14, 2016.  Over the course of the extended flights home, the claimant

consumed one mimosa, one Bud Light, and two glasses of wine.  Once he

arrived at his home, the claimant consumed two or three additional Bud

Light beers.  The claimant stated that he consumed his last beer between

9:45 p.m. and 10:00 p.m.

The claimant testified that he went to bed around 11:00 p.m.

and planned to get up at 3:30 a.m. so that he could leave home by 3:45

a.m. to catch his 5:00 a.m. flight.  The claimant overslept, waking up at 3:50

a.m.  According to the claimant, he rushed out of the house and drove

toward the airport feeling “frantic”.  The claimant described the accident as

follows:

Q All right.  So tell us about the drive to the
airport.

A I remember I was frantic.  I remember
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being stopped at the stoplight on 412 by
Casey’s thinking, gosh, this has ruined
my 30 minutes –- or 30 seconds.  I was
speeding up 112, very narrow, dark,
windy road.  And I kept looking at the
clock, kept looking at the clock.  And I
was going around the corner.  I
remember I was going 60 very specifically
because the speedometer on that car, 60
in that car is straight up and the
speedometer was straight up.  There was
an S curve going left.  I overcorrected
and went over the center line, jerked the
wheel right and rolled what I believe two
or three times.

Q Okay.

A Landed on the roof.

The claimant also testified that the road was under

construction and that the accident happened “right where the new bypass

was going to come over”.  Additionally, the claimant admitted that he was

traveling faster than the posted speed limit of 55 miles per hour and, at the

s-curve, reduced to 25 or 35 miles per hour.  The claimant testified further, 

I remember turning the steering wheel left and I
was skidding.  And when in doubt, both feet out,
and I went off and the right front tire must have
gone off the shoulder and that is when I rolled.

The claimant explained that he raced cars in the past and was

trained that when heading towards the wall, you don’t want to have your

feet or your hands touching anything.  Based on his training, the claimant

instinctively moved his feet out and let go of the steering wheel.
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After the accident, the claimant was found by Chris Rayl. 

Rayl testified that he called 911 and talked to the claimant at the scene to

keep him alert while they waited.  Rayl offered testimony that the claimant

asked him to call his father and his wife and was able to give him both

telephone numbers.  According to Rayl, the claimant was “very clear” and

“really calm”.  Rayl stated that he did not smell alcohol or suspect that the

claimant was intoxicated.  

Additionally, Rayl testified that it was dark when he arrived at

the scene, stating further that the road is dark.  Rayl described the road as

follows:

Q I want to talk a little bit more about the
road.

A Okay.

Q You stated when you came upon it, he
was on your left.  Jason was actually
heading north towards the airport.

A Okay.

Q Had you traveled that road coming north?

A I go home and for the past 13 years I
travel that road.

Q And was it configured a little different
because of the construction?

A Yes.

Q Could you describe it from the direction
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he was coming?

A From his way, you would be heading
north and then it kind of kicks out a little
bit to go where the bridge was and then it
kicks onto the new road that they built to
get back on to 112, so it was kind of an
uneven surface at one point and then it
was a little S turn, so ...

One of the paramedics who was at the accident scene,

Patrick Kabanuck, explained a section of his report regarding intoxication,

to wit:

Q Under your assessments, one of your last
sentences was there was no evidence of
intoxicants.

A Correct, meaning there was no slurred
speech.  There was no disorientation,
confusion, and there were not physical
evidence such as suspicious odors or any
paraphernalia, like such as bottles or
anything like that laying around. 

The claimant was initially transported to Washington Regional

Medical Center.  Corporal John Bright testified that he took the claimant’s

statement while he was in the emergency room of Washington Regional. 

Bright testified:

Q And what is it that he reported to you that
occurred at the time of the accident?

A Basically, he told me he was driving too
fast.  He lost control of the vehicle,
crossed the center line, overcorrected in
which he lost control.  He said he was
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driving about 60 miles an hour to XNA to
catch a flight.

In addition, Bright testified that since a blood alcohol test was

not requested by the investigating officer, he did not believe that the

claimant was being investigated as an intoxicated suspect.

The claimant was transported by med flight to Mercy Hospital

in Springfield, Missouri.  While at Mercy Hospital, the claimant’s blood was

tested for alcohol.  The blood test revealed that ethanol was present at a

value of 110.00 mg/dL (.11).

Dr. Henry F. Simmons, Jr. offered an expert opinion on behalf

of the respondent-employer.  Dr. Simmons opined the following:

In summary, Mr. Papageorge consumed a
toxicologically significant amount of alcohol
during a relevant period of time.  The amount of
alcohol circulating in his blood at the time of the
accident was sufficient to prohibit the safe
operation of a motor vehicle.  Consequently,
within a reasonable degree of medical and
toxicological probability or certainty, it is my
opinion that alcohol contributed significantly to
the cause of the accident at issue.

Opinion

It is undisputed that the claimant was involved in an

automobile accident on March 16, 2016.  The issue is whether this accident

was substantially occasioned by the use of alcohol.

A.C.A. §11-9-102(4)(B)(iv) governs the compensability of the
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claimant’s injury under the facts of this case.  This section states, in

pertinent part:

Compensable injury does not include:

...

(iv)(a) Injury where the accident was
substantially occasioned by the use of alcohol, 
illegal drugs, or prescription drugs used in
contravention of physician’s orders.

(b) The presence of alcohol, illegal drugs, or
prescription drugs used in contravention of a
physician’s orders shall create a rebuttable
presumption that the injury or accident was
substantially occasioned by the use of alcohol,
illegal drugs, or prescription drugs used in
contravention of physician’s orders.

...

(d) An employee shall not be entitled to
compensation unless it is proved by a
preponderance of the evidence that the alcohol,
illegal drugs, or prescription drugs utilized in
contravention of the physician’s orders did not
substantially occasion the injury or accident.

A statutory presumption is a rule of law by which the finding of

a basic fact gives rise to the existence of a presumed fact, unless sufficient

evidence to the contrary is presented to rebut the presumption. Black's Law

Dictionary 1185 (6th ed. 1990). If evidence that is contrary to the presumed

fact is presented, the determination of the existence or nonexistence of the

presumed fact is a question for the trier of fact. Ross v. Vaught, 246 Ark.



Papageorge-G603438 10

1002, 440 S.W.2d 540 (1969); Curtis Circulation Co. v. Henderson, 232

Ark. 1029, 342 S.W.2d 89 (1961); Ford & Son Sanitary Co. v. Ransom, 213

Ark. 390, 210 S.W.2d 508 (1948); Ball v. Hail, 196 Ark. 491, 118 S.W.2d

668 (1938). The determination of the weight to be given a presumption is a

matter within the province of the trier of fact. Dunn v. Dunn, 255 Ark. 764,

503 S.W.2d 168 (1973). Whether a rebuttable presumption is overcome by

the evidence is a question of fact for the Commission to determine. 

Weaver v. Whitaker Furniture Co., 55 Ark. App. 400, 935 S.W .2d 584

(1996); see also Eagle Safe Corp. v. Egan, 39 Ark. App. 79, 842 S.W.2d

438 (1992). 

In ERC Contr. Yard & Sales v. Robertson, 335 Ark. 63, 977

S.W.2d 212 (1998), the Supreme Court examined the phrase, “substantially

occasioned by the use of alcohol”.  The Court first looked at the plain

language of Ark. Code Ann. §11-9-102(5)(B)(iv) and, gave the words their

plain and ordinary meaning, and construed the statute just as it read.  The

Robertson Court wrote:

First, we turn to the plain and ordinary meaning
of the words themselves.  The word “occasion”
when used as a verb is defined in Black’s Law
Dictionary as “to produce; to cause incidentally
or indirectly; to bring about or be the means of
bringing about.”  Black’s, supra [1185 (6th ed.
1990], at 1078.  Thus, the word “occasion” is
broad in scope and standing alone,
encompasses causation that may be indirect in
origin.  However, the word “occasioned” is
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modified by the adverb “substantially,” which is
defined as “actually and essentially.”  Black’s,
supra at 1428-29.  When the words
“substantially occasioned” are used together,
the causal connection becomes more immediate
and direct. ...  We, therefore, conclude that the
plain and ordinary meaning of the phrase
“substantially occasioned by the use of alcohol”
requires that there be a direct causal link
between the use of alcohol and the injury in
order for the injury to be noncompensable.

The present matter is analogous to Continental Express v.

Harris, 61 Ark. App. 198, 965 S.W.2d 811, 1998 Ark. App. LEXIS 221,

(1998).  In Continental Express, the appellee was driving to Crossett in the

rain and fog. He testified that he was on a two-lane road, that he was

driving about forty-five miles an hour, and that his trailer was empty when a

small white car attempted to pass without adequate room and cut closely in

front of him. The appellee said that when he put on his brakes to avoid

hitting the car and an on-coming vehicle, his truck jackknifed and went into

a ditch.  In upholding the Commission’s finding that the claimant rebutted

the presumption that his accident was substantially occasioned by the use

of alcohol, the Court of Appeals wrote:

As the Commission noted, appellee was driving
between six and seven p.m. on a two-lane road
under the posted speed limit, it was raining and
foggy, his trailer was empty, he was cut off by
another vehicle, he passed a field sobriety test
administered by the investigating officer, and he
was not cited for being under the influence of
alcohol. The Commission found this evidence to
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be credible and sufficient to rebut the
presumption. ... 

Here, the claimant testified that he was frantically driving to

the airport at a high rate of speed.  According to the claimant, the road he

was traveling on was a “very narrow, dark, windy road”.  The claimant

indicated that he was traveling at a 60 miles per hour, that the road was

under construction, and that he released the steering wheel.  Chris Rayl

testified that the construction on the road caused there to be an unev en

surface as the road went into an S-curve.  

I also note that the claimant was not ticketed for DWI. 

Corporal Bright testified that the claimant was not being investigated as an

“intoxicated subject”.  Additionally, the paramedic, Patrick Kabanuck,

testified that there was no evidence of intoxicants at the scene of the

accident.  Everyone who encountered the claimant on the day of the

accident who testified (including a trained law enforcement officer and first

responder) agreed that the claimant showed no signs of intoxication.  Also,

the evidence is undisputed that the claimant last consumed alcohol at least

five hours prior to the accident.

Here, as in Continental Express, the facts were sufficient to

overcome the burden of rebutting the presumption that the claimant’s

accident was substantially occasioned by the use of alcohol.  Outside of the

presumed cause of the accident, there are far too many other factors that
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contributed to the claimant’s accident for me to say that the accident was

substantially occasioned by the use of alcohol.

Under what has become known as the “bursting bubble”

theory of presumptions, the only effect of a presumption is to shift the

burden of producing evidence with regard to the presumed fact and if that

evidence is produced, the presumption disappears.  See John W. Strong,

McCormick on Evidence §§ 342, 344 (4th ed. 1992).  Arkansas cases have

been in agreement with this general statement of law.  See St. Louis, Iron

Mountain & Southern Railroad Company v. Landers, 67 Ark. 514, 55 S.W.

940 (1900) and Missouri Pacific Railroad Company v. Ross, 199 Ark. 182,

133 S.W.2d (1939).  Also, in Martin v. Young, 17 Ark. App. 128, 705

S.W.2d 445 (1986), a workers’ compensation case, the Court of Appeals

held that when a properly addressed and stamped letter is shown to have

been mailed, there is a presumption that it was received by the addressee

in due course; however, the presumption ceases where the addressee

denies having received the letter.

In the case at bar, when the claimant put on proof from which

the Commission could reasonably find that the claimant’s injury was not

caused by the use of alcohol, the statutory presumption disappeared and

could no longer be considered.  I find that such proof was presented in the

form of testimony as outlined above.
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Based on the aforementioned, I find that the claimant

successfully rebutted the presumption that his accident was substantially

occasioned by the use of alcohol.

For the foregoing reasons, I must dissent from the majority

opinion.

    _______________________________
    PHILIP A. HOOD, Commissioner


