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Decision of Administrative Law Judge:  Affirmed.

OPINION AND ORDER

The claimant appeals an administrative law judge’s

opinion filed October 3, 2017.  The administrative law

judge found that the claimant failed to prove he

sustained a compensable injury on or about June 17,

2015.  After reviewing the entire record de novo, the

Full Commission affirms the administrative law judge’s

finding that the claimant did not prove he sustained a

compensable injury.     

I.  HISTORY

Stephen Douglas Prescott, now age 60, testified
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that he became employed with Sebastian County Road

Department in 1983.  The claimant testified that he was

a driver-operator for the respondents, and that his work

required manual labor.  An x-ray of the claimant’s

lumbar spine in April 2001 showed “Spondylosis with

Grade I spondylolisthesis suggested lowermost lumbar

vertebrae which is numbered as an L5 vertebra.”  An MRI

of the claimant’s lumbar spine was taken in June 2004

with the impression, “1.  Exam read as if there are four

lumbar vertebral bodies with small disc protrusion L1-2. 

2.  L4 spondylolysis and anterolisthesis with broad

uncovered disc protrusion at L4-S1.”  

An MRI of the claimant’s lumbar spine was taken in

April 2006, with the following impression:

1.  At L2-3, there is a circumferential disc
bulge with a right paracentral disc
protrusion.
2.  At L5-S1, there is disc desiccation with a
posterior disc herniation combining with facet
hypertrophy to cause bilateral foraminal
stenosis at this level. 
3.  Marked degenerative facet changes at L5-
S1.

An MRI of the claimant’s lumbar spine was taken in

July 2010, with the following impression:

1.  Significant abnormality across the
anterior aspect of the L1-2 interspace
probably just severe degenerative change
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although a mild diskitis not excluded.  Not a
lot of typical findings for acute diskitis and
may be more of a chronic or healed process. 
There is also associated disc protrusion at
that level.  Clinical correlation recommended.
2.  Broad disc protrusion L2-3 slightly
progressed from prior exam with mild canal
stenosis.
3.  Mild disc bulge L4-5.  
4.  L5 spondylolysis and spondylolisthesis
with broad uncovered disc protrusion similar
to prior exam also with again noted marked
biforaminal stenosis left greater than right.

The parties stipulated that the claimant “sustained

a compensable injury to his back on October 11, 2011.” 

The claimant testified, “I lifted a tailgate on a dump

truck....I felt a burning pain down my right leg and

across my back like someone had held a torch on me.”

According to the record, the claimant treated with

Dr. Keith Holder beginning October 19, 2011.  Dr. Holder

diagnosed “1.  Lumbar sprain.  2.  Herniated disc,

lumbar spine, L4, 5 on right.”  An MRI of the claimant’s

lumbar spine was taken on October 28, 2011, with the

following impression:

1.  There are severe degenerative changes of
the adjacent endplates at L1-2, L2-3, probably
due to the discogenic degenerative changes but
recommended correlation with sedimentation
rate and white blood cell count to confirm
this does not represent infection.  There are
no definite findings of high signal intensity
infection within the disc spaces.  
2.  Multiple disc protrusions in the lumbar
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spine with severe degenerative change of the
facets and mild retrolisthesis L2 on 3.
3.  See above discussion.  

On November 1, 2011, an addendum was included to

the October 28, 2011 MRI report: “Comparison made with

the Cooper Clinic lumbar spine MRI of 7-2-2010. 

Compared to that earlier study, degenerative disc space

narrowing and endplate discogenic changes have

progressed at both the L1-2 and L2-3 levels.  The disc

abnormalities at both L1-2 and L2-3 have progressed

significantly.  The L5-S1 spondylolisthesis is again

evident with disc degenerative change at this level, and

development of some discogenic vertebral changes.”    

The claimant treated with Dr. James Blankenship

beginning October 26, 2012.  Dr. Blankenship arranged

for an MRI of the claimant’s lumbar spine, which was

taken on December 20, 2012 with the following

impression:

1.  L1-L2 and L2-L3 severe chronic
degenerative changes.  There is also
significant stenosis at both of these levels
as a result of broad-based disk bulging with
facet arthropathy.
2.  Marked bilateral L5 neural foraminal
narrowing with a right-sided lateral disk
protrusion at the lumbosacrum with severe disk
space degeneration and probable grade I
anterolisthesis.  
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The claimant testified that Dr. Blankenship took

him off work beginning December 20, 2012.  

A pre-hearing order was filed on February 21, 2013. 

The claimant contended, among other things, that he was

entitled to temporary total disability benefits.  The

parties agreed to litigate “1.  Whether the claimant is

entitled to temporary total disability benefits from

December 20, 2012 to a date yet to be determined,” and

“2.  Whether the claimant is entitled to additional

medical treatment by Dr. Blankenship.”  

The parties deposed Dr. Blankenship on July 8,

2013.  Dr. Blankenship testified that he recommended

surgery as a result of the claimant’s compensable

injury.  A hearing was held on July 18, 2013.  The

claimant testified that his pain was worsening and that

he wished to undergo surgery recommended by Dr.

Blankenship.  

An administrative law judge filed an opinion on

October 16, 2013.  The administrative law judge found

that the claimant proved surgery recommended by Dr.

Blankenship was reasonably necessary in connection with

the October 11, 2011 compensable injury.  The

administrative law judge found that the claimant proved
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he was entitled to temporary total disability benefits

beginning December 20, 2012 to a date yet to be

determined.  The respondents did not appeal the

administrative law judge’s October 16, 2013 opinion.

Dr. Blankenship performed surgery in approximately 

December 2013, and he released the claimant to return to

work on August 14, 2014.  Dr. Blankenship reported on

May 14, 2015, “I do feel like the gentleman is at MMI

from the standpoint of his surgical treatment.  I have

recommended to him that he continue with aggressive

active exercise therapy.  He went a couple of years

before his surgical intervention and has not worked for

a couple years.  Although, the job is available where he

worked previously, I do not feel like he can return to

his preinjury job based on what is required to do that

job without restrictions.  We tried to get him back to

work with restrictions, but they could not accommodate

it....I do feel that Mr. Prescott has reached maximal

medical improvement from the standpoint of surgical

intervention from his work injury....The patient has had

a postoperative MRI September of last year that showed

no residual stenosis or adjacent segment disease

progression.”



PRESCOTT -  G701841 7

Dr. Blankenship assigned the claimant an 11%

anatomical impairment rating on May 14, 2015.  The

parties stipulated that the respondents paid an 11%

impairment to the body as a whole assigned by Dr.

Blankenship.  

Dr. Gary S. Edwards signed a Certificate on July 9,

2015 indicating, “Stephen does not need to work until

further notice.”  An MRI of the claimant’s lumbar spine

was taken on September 9, 2015, with the following

impression:

1.  Status post lumbosacral arthrodesis with
Brigade implantation and bilateral MAS PLIF
pedicle screw fixation with no residual
stenosis in the neural foramina or the central
canal.  The construct is stable.  Solidity of
arthrodesis is of a concern and CT scanning
with reformatting would be recommended.
2.  L2 anterior wedge compression fracture
with lateral listhesis left to right of L2 on
L3.  The patient also has central canal and
lateral recess stenosis at both levels, but
more significant at the L2-L3 level.
3.  Multilevel central canal stenosis
secondary to broad-based disk bulging at L3-L4
and L4-L5, as described in the narrative.
4.  Sagittal and coronal plane imbalance as
described in the narrative.

Dr. Blankenship signed an Excuse Slip on October 1,

2015 taking the claimant off work “until next appt. on

12-3-15 or until further notice.”  Dr. Blankenship

signed an excuse slip on December 3, 2015 taking the
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claimant off work “until follow up appt on 2-4-16 or

until further notice.”  

Dr. Blankenship reported on February 4, 2016, “He

has continued with his home exercises and feels like he

has made some improvement....We had discussed the

possibility of proceeding on with surgical correction of

what started all of this, which was his compression

fracture.  He at present still wants to continue with

aggressive, conservative treatment, and I have told him

the best thing for us to do would be to get him back in

to see Dr. David Cannon for evaluation.  I have told him

that we will be happy to see him back at any time but at

present if he does not want to proceed on with surgical

intervention, we will outline a home exercise program

and get him back in to see Dr. Cannon.  He agrees.”    

A pre-hearing order was filed on February 10, 2016. 

The claimant contended, “On October 1, 2015 he re-

entered his healing period and has been under active

medical treatment since that time.  Further, the

claimant contends that he is temporarily totally

disabled and is entitled to temporary total disability

benefits from October 1, 2015 until a date yet to be

determined.  The claimant contends that the requested
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temporary total disability benefits have been

controverted and that his attorney is therefore entitled

to an attorney’s fee.”  The respondents contended, “The

claimant sustained a compensable injury and his claim

was accepted and the appropriate temporary total

disability and medical expenses have been paid.  The

healing period ended on May 14, 2015.  The claimant was

given an 11% permanent partial disability rating that

was accepted and paid.  After being released the

claimant contacted the county about a job within his

restrictions.  He was put back to light duty sitting at

a desk.  He worked a few days and reported that the job

was making his back hurt.  He now claims to be

temporarily totally disabled.  The claimant is not

temporarily totally disabled.  His condition is

permanent and has been since May 14, 2015.  The claimant

has a new condition that is not related to his

October 11, 2011 injury and the new condition is the

cause of any temporary total disability.  The MRI dated

September 9, 2015 shows a compression fracture at L2. 

That condition was not on the September 9, 2014 MRI or

any MRI prior to that.”  

The parties agreed to litigate the following
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issues:

1.  Whether the claimant is entitled to
reinstatement of his temporary total
disability benefits from October 1, 2015 to a
date yet to be determined.  
2.  Whether the claimant’s attorney is
entitled to an attorney’s fee.  

A hearing was held on April 14, 2016.  The claimant

testified on direct examination:

Q.  Mr. Prescott, after you had surgery as a
result of your job-related injury, Dr.
Blankenship released you to return to work. 
Is that correct?

A.  Yes, sir....

Q.  Did [the respondent-employer] immediately
allow you to return to work?

A.  It took them a few days, but they finally
come up with some kind of a job for me.  

Q.  And it was a different job from what you
were doing at the time of your injury.  Is
that right?

A.  Yes, sir.

Q.  How did your condition do once you went
back to work?

A.  It went downhill from the time I - shortly
after I started back to work.

Q.  Were there any specific activities at work
that caused your condition or caused your
symptoms to get worse?

A.  I had to sometimes stand for a long period
of time or sit for a long period of time,
depending on the job situation.  And then the
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office chair that is in there I was sitting
in, when I would go to set back in it, it felt
like it was throwing my feet up in the air a
little bit.  And I would do that a few times a
week and, finally, I just started sitting at
the front part of the chair from then on.  

Q.  So when you say the chair flipped back
with you, what, if anything, would that do to
your actual body?

A.  Well, it is a sudden jerk on my back -
well, my body because I think I am falling
backwards and I jerked to catch myself....

Q.  Did your symptoms change any after these
episodes with the chair occurred?

A.  Yes, sir.  I started getting the same
pains I had before my back surgery....

Q.  Are you working at this time?

A.  No, sir.  

Q.  Are you physically able to work in your
opinion?

A.  No, sir.    

An administrative law judge filed an opinion on

July 7, 2016.  The administrative law judge found that

the claimant proved he was entitled to temporary total

disability benefits “from October 1, 2015 to a date yet

to be determined.”  The respondents appealed to the Full

Commission.  The Full Commission filed an opinion on

January 31, 2017 and found that the claimant did not

prove he was entitled to temporary total disability
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benefits after May 14, 2015.  The claimant did not

appeal the Full Commission’s January 31, 2017 opinion. 

The parties have stipulated that “prior opinions are res

judicata and the law of this case.”  

A pre-hearing order was filed on May 9, 2017.  The

claimant contended that “on or about June 17, 2015 he

sustained an injury to his back in the form of a

compression fracture.  Alternatively, the claimant

contends that if a specific identifiable date cannot be

identified, then he sustained an injury to his back as a

result of the job duties in which he engaged during the

period of June 2015 until he became disabled to continue

his job duties on July 9, 2015.  The claimant contends

that he is entitled to temporary total disability

benefits from July 9, 2015 until a date yet to be

determined, and reasonably necessary medical treatment. 

The claimant contends that his attorney is entitled to

an appropriate attorney’s fee.”  The respondents

contended that the claimant “did not injure his back at

work on June 17, 2015.  The claimant did not report the

injury to his employer.  The chair he was using is not

defective and did not cause an injury.”

The parties agreed to litigate the following
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issues:

1.  Whether the claimant sustained a
compensable back injury on or about June 17,
2015.
2.  Whether the claimant is entitled to
medical treatment.
3.  Whether the claimant is entitled to
temporary total disability benefits from July
9, 2015 until February 4, 2016.
4.  Respondents raise the notice defense.
5.  Whether the claimant’s attorney is
entitled to an attorney’s fee.  

After a hearing, an administrative law judge filed

an opinion on October 3, 2017 for Claim Number G205243,

the claim number assigned to the October 11, 2011

compensable injury.  The administrative law judge found

that the claimant failed to prove he was entitled to

additional medical treatment, and that the claimant

failed to prove he was entitled to wage-loss disability. 

The claimant does not appeal those findings.  The

administrative law judge filed an additional opinion on

October 3, 2017 for Claim Number G701841, the claim

number assigned to the compensable injury allegedly

occurring on June 17, 2015.  The administrative law

judge found, among other things, that the claimant did

not prove he sustained a compensable back injury on or

about June 17, 2015.  The claimant appeals this finding

to the Full Commission.
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II.  ADJUDICATION

A.  Compensability

Ark. Code Ann. §11-9-102(4)(Repl. 2012) provides,

in pertinent part:

(A) “Compensable injury” means:
(i) An accidental injury causing internal or
external physical harm to the body ... arising
out of and in the course of employment and
which requires medical services or results in
disability or death.  An injury is
“accidental” only if it is caused by a
specific incident and is identifiable by time
and place of occurrence;
(ii) An injury causing internal or external
physical harm to the body and arising out of
and in the course of employment if it is not
caused by a specific incident or is not
identifiable by time and place of occurrence,
in the injury is:
(b) A back or neck injury which is not caused
by a specific incident or which is not
identifiable by time and place of
occurrence[.]

A compensable injury must be established by medical

evidence supported by objective findings.  Ark. Code

Ann. §11-9-102(4)(D)(Repl. 2012).  “Objective findings”

are those findings which cannot come under the voluntary

control of the patient.  Ark. Code Ann. §11-9-

102(16)(A)(i)(Repl. 2012).

The employee has the burden of proving by a

preponderance of the evidence that he sustained a

compensable injury.  Ark. Code Ann. §11-9-
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102(4)(E)(i)(Repl. 2012).  Preponderance of the evidence

means the evidence having greater weight or convincing

force.  Metropolitan Nat’l Bank v. La Sher Oil Co., 81

Ark. App. 269, 101 S.W.3d 252 (2003).  For injuries

falling with the definition of compensable injury under

subdivision (4)(A)(ii), the burden of proof shall be by

a preponderance of the evidence, and the resultant

condition is compensable only if the alleged compensable

injury is the major cause of the disability or need for

treatment.  Ark. Code Ann. §11-9-102(4)(E)(ii)(Repl.

2012).  “Major cause” means “more than fifty percent

(50%) of the cause,” and a finding of major cause shall

be established according to the preponderance of the

evidence.  Ark. Code Ann. §11-9-102(14)(Repl. 2012).

An administrative law judge found in the present

matter, “2.  The claimant has failed to prove by a

preponderance of the evidence that he sustained a

compensable back injury on or about June 17, 2015.”  The

Full Commission affirms this finding.  The parties

stipulated that the claimant sustained a compensable

injury to his back on October 11, 2011.  Counsel for the

claimant states, erroneously, that the Full Commission

reversed an administrative law judge’s subsequent award
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of medical treatment.  A correct reading of the record

indicates that the administrative law judge awarded

additional medical treatment in an opinion filed

October 16, 2013.  The respondents did not appeal the

administrative law judge’s October 16, 2013 opinion.  

Following the administrative law judge’s award of

additional medical treatment, Dr. Blankenship performed

surgery in approximately December 2013.  Dr. Blankenship

assigned the claimant an 11% anatomical impairment

rating on May 14, 2015 which the respondents accepted

and paid.  The claimant thereafter contended that he was

entitled to additional temporary total disability

benefits.  The administrative law judge filed an opinion

on July 7, 2016 and found that the claimant proved he

was entitled to additional temporary total disability

benefits.  The respondents appealed, and the Full

Commission found that the claimant did not prove he was

entitled to temporary total disability benefits after

May 14, 2015.  The claimant did not appeal the Full

Commission’s finding that he was not entitled to

additional temporary total disability benefits.  The

parties have stipulated that “prior opinions are res

judicata and the law of this case.”  



PRESCOTT -  G701841 17

1.  Alleged specific incident

The claimant now contends in part that there was “a

specific identifiable work related incident that

occurred” on or about June 17, 2015.  The evidence does

not corroborate the claimant’s contention.  As we have

discussed, the claimant initially sustained a

compensable injury to his back on October 11, 2011.  The

claimant underwent surgery, and the respondents accepted

an 11% permanent anatomical impairment assessed by Dr.

Blankenship on May 14, 2015.  The claimant returned to

work on or about June 17, 2015.  The claimant testified

that he was required to sit or stand for extended

periods.  The claimant testified that his office chair

would “throw his feet in the air” and that this event

allegedly occurred “a few times a week.”  The claimant

also testified, “The office chair that was in there, I’d

go to sitting back in it kind of scooting back and it

would rock back with me and I would think I was falling

backwards and I would jerk my feet up trying to catch

myself and it started hurting after that....I done that

several times the first few days.”  

The claimant testified on cross-examination, “Any

time I would scoot toward the back of the chair, it
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would flop back with me and I was thinking I was falling

backwards.”  The claimant agreed on cross-examination

that he did not report the alleged accident to the

respondent-employer, and that he did not inform Dr.

Blankenship of same.  The claimant’s supervisor, James

Carter, testified that the claimant did not report an

injury to him.  In workers’ compensation cases, the

Commission functions as the trier of fact.  Blevins v.

Safeway Stores, 25 Ark. App. 297, 757 S.W.2d 569 (1988). 

The Commission is not required to believe the testimony

of the claimant or any other witness but may accept and

translate into findings of fact only those portions of

the testimony it deems worthy of belief.  Farmers Co-op

v. Biles, 77 Ark. App. 1, 69 S.W.3d 899 (2002).  The

Full Commission finds in the present matter that the

claimant was not a credible witness with regard to the

accident allegedly occurring on June 17, 2015.  Neither

the evidence of record nor the testimony of James Carter

corroborates the claimant’s contention that he sustained

an accidental injury.  

The Full Commission finds that the claimant did not

prove by a preponderance of the evidence that he

sustained a compensable injury.  The claimant did not
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prove that he sustained an accidental injury causing

internal or external physical harm to the body.  The

claimant did not prove that he sustained an injury which

arose out of and in the course of employment, required

medical services, or resulted in disability.  The

claimant did not prove that he sustained an injury which

was caused by a specific incident or was identifiable by

time and place of occurrence on June 17, 2015.  See

Edens v. Superior Marble & Glass, 346 Ark. 487, 58

S.W.3d 369 (2001).  Nor did the claimant establish a

compensable injury by medical evidence supported by

objective findings.  The evidence does not demonstrate

that the “anterior wedge compression fracture” reported

on September 9, 2015 was causally related to the alleged

June 17, 2015 specific incident.  See Ford v. Chemipulp

Process, Inc., 63 Ark. App. 260, 977 S.W.2d 5 (1998).

2.  Alleged gradual onset injury

The claimant also contends that he injured his back

as a result of several “episodes” in his chair at work

beginning on or about June 17, 2015.  The Full

Commission finds that the claimant did not prove he

sustained a compensable injury in accordance with Ark.

Code Ann. §11-9-102(4)(A)(ii)(b)(Repl. 2012).  The
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claimant did not prove by a preponderance of the

evidence that he sustained a back injury as a result of

a chair at work.  As we have discussed regarding the

alleged specific incident, the medical evidence of

record does not corroborate the claimant’s testimony

that he sustained such an injury.  The claimant did not

inform his supervisor, James Carter, that he had

sustained a gradual-onset injury as the result of being

rocked or flipped by a chair at work.  We find from the

record that the claimant was not a credible witness.

The Full Commission finds that the claimant did not

prove by a preponderance of the evidence that he

sustained a back injury which was not caused by a

specific incident.  The claimant did not prove he

sustained an injury causing internal or external

physical harm to the body which arose out of and in the

course of employment.  Nor did the claimant establish a

compensable injury by medical evidence supported by

objective findings.  The evidence does not demonstrate

that the claimant sustained an “anterior wedge

compression fracture” as a result of several alleged

incidents involving a chair at work.  Finally, the

claimant did not prove that the alleged compensable
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injury was the major cause of any disability or need for

treatment.  

After reviewing the entire record de novo, the Full

Commission affirms the administrative law judge’s

finding that the claimant did not prove he sustained a

compensable injury on or about June 17, 2015.  The Full

Commission reiterates that the claimant did not appeal

the administrative law judge’s finding that the claimant

was not entitled to additional medical treatment in

connection with the October 11, 2011 compensable injury. 

We respectfully deny and dismiss this claim.

IT IS SO ORDERED.  

SCOTTY DALE DOUTHIT, Chairman

CHRISTOPHER L. PALMER, Commissioner

Commissioner Hood concurs.

CONCURRING OPINION

After my de novo review of the entire record,

I concur with the majority opinion finding that the

claimant has failed to prove by a preponderance of the
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evidence that he sustained a compensable back injury on

or about June 17, 2015; that he failed to prove that he

is entitled to medical treatment; that he failed to

prove that he is entitled to temporary total disability

benefits from July 9, 2015 to February 4, 2016; and that

he failed to prove that his attorney is entitled to an

attorney’s fee in this matter. 

  The claimant sustained a compensable injury to

his lumbar spine on October 11, 2011.  The claimant

initially filed a claim (Claim No. G205243) seeking the

reinstatement of temporary total disability benefits

beginning on October 1, 2015 to a date yet to be

determined.  Initially, the Administrative Law Judge

found that “the claimant has proven by a preponderance

of the evidence that he is entitled to temporary total

disability benefits from October 1, 2015 to a date yet

to be determined.”  The respondent appealed this

decision to the Full Commission.  The Full Commission

reversed the decision of the Administrative Law Judge. 

The claimant filed the present claim (Claim No. G701841)

contending that he sustained a new compensable injury to

his back on June 17, 2015.  This second claim arises

from the same set of facts as the first claim.
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In claim number G205243 the majority found

that “[t]he evidence does not demonstrate that the ‘L2

anterior wedge compression fracture’ reported by Dr.

Blankenship in September 2015 was causally related to

the claimant’s compensable lumbar sprain the claimant

suffered on October 11, 2011.”  Whereas, I found that

the claimant’s L2 compression fracture is causally

related to his October 11, 2011 work-related accident,

that he re-entered a healing period and was entitled to

temporary total disability benefits.  Although the

majority found that the claimant’s compression fracture

was not causally related to his October 11, 2011

compensable injury, I believe that the evidence

preponderates that the injury was causally related to

the October 11, 2011 compensable injury as opposed to

being caused by a work accident on June 17, 2015 as

contended in the present claim.

For the foregoing reasons, I concur with the

majority opinion.

PHILIP A. HOOD, Commissioner


