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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G605819 
  

SANTOS PAIZ, EMPLOYEE                            C L A IMANT

KENNAMETAL, INC., EMPLOYER                     R ESPONDENT

SENTRY INSURANCE COMPANY,
INSURANCE CARRIER/TPA                      RESPONDENT

OPINION FILED JULY 16, 2018

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE EVELYN E. BROOKS,
Attorney at Law, Fayetteville, Arkansas.

Respondents represented by the HONORABLE JARROD S.
PARRISH, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals an opinion and order of the

Administrative Law Judge filed February 14, 2018.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The stipulations agreed to by the parties
at a pre-hearing conference conducted on
September 21, 2016 and contained in a pre-
hearing order filed that same date are
hereby accepted as fact.

2. The parties’ stipulation that claimant
earned an average weekly wage of $583.16
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which would entitle him to compensation at the
rates of $389.00 for total disability benefits
and $292.00 for permanent partial disability
benefits is likewise hereby accepted as fact.

2.[sic] Claimant has failed to meet his burden
of proving by a preponderance of the
evidence that he suffered a compensable injury
in the form of lung cancer.

3.[sic] Respondent is not liable for any costs
associated with the first scheduled
hearing.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission. 

Therefore we affirm and adopt the February 14, 2018

decision of the Administrative Law Judge, including all

findings and conclusions therein, as the decision of the

Full Commission on appeal. 
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IT IS SO ORDERED.

SCOTTY DALE DOUTHIT, Chairman

CHRISTOPHER L. PALMER, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the record in this

claim, I dissent from the majority opinion, finding that

the claimant has failed to meet his burden of proving by

a preponderance of the evidence that he suffered a

compensable injury in the form of lung cancer and that

the respondent is not liable for any costs associated

with the first scheduled hearing.

Compensability

A.C.A. §11-9-601(e) states:

(1)(A) “Occupational disease”, as
used in this chapter, unless the
context otherwise requires, means
any disease that results in
disability or death and arises out
of and in the course of the
occupation or employment of the
employee or naturally follows or
unavoidably results from an injury
as that term is defined in this
chapter.
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   (B) However, a causal connection
between the occupation or employment
and the occupational disease must be
established by a preponderance of
the evidence.

Ordinary diseases of life to which the general

public is exposed are not compensable.  Ark. Code Ann.

§11-9-601(e)(3) (Repl. 2012).  The occupational disease

must be “due to the nature of an employment in which the

hazards of the disease actually exist and are

characteristic thereof and peculiar to the trade,

occupation, process, or employment and is actually

incurred in his or her employment.”  Ark. Code Ann. §11-

9-601(g)(1)(A) (Repl. 2012).  However, a disease may be

considered compensable although the general public may

contract the disease if the nature of the employment

exposes the worker to a greater risk of the disease than

the risk experienced by the general public or workers in

other employments.  Osmose Wood Preserving v. Jones, 40

Ark. App. 190, 843 S.W.2d 875 (1992); Sanyo Mfg. Corp.

v. Leisure, 12 Ark. App. 274, 675 S.W.2d 841 (1984).  To

constitute an occupational disease, there must be a

recognizable link between the nature of the job and an

increased risk in contracting the disease.  Sanyo Mfg.

Corp., supra.
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In this claim, it is clear that the claimant’s

risk of exposure to cancer-causing metals was greater

than that of the general public.  It is undisputed that

the claimant’s job required him to work with N1013

powder, Nickel, and CO007 Cobalt powder on a consistent

basis over the course of his employment with the

respondent-employer which began in 1997.  The claimant’s

work in the respondent-employer’s powder processing

department has clearly exposed him to a greater risk of

coming into contact with those metals and he had greater

exposure to them than the general public.

There are objective findings that the claimant

sustained lung cancer.  Additionally, the evidence

preponderates that the claimant’s lung cancer has a

causal connection to the work he performed for the

respondent-employer.  The medical records indicate that

the claimant had never been diagnosed with lung cancer

prior to his exposure to the metal powders, N1013,

Nickel, and CO007 Cobalt, while working for the

respondent-employer.  Likewise, there is no evidence

that he ever required treatment for lung cancer.  

Causation is further established when

considering the safety warnings regarding these metals. 
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The Safety Data Sheet in evidence regarding N1013 powder

states:

DANGER 
Hazard Statements:
May cause an allergic skin reaction. 
Suspected of causing cancer.  Causes
damage to organs through prolonged
or repeated exposure. 

Another Safety Data Sheet submitted into

evidence showed that the claimant was also exposed to

Nickel.  Under “Carcinogenicity” it states:

This product contains one or more
substances which are classified by
IARC as carcinogenic to humans
(Group 1), probably carcinogenic to
humans (Group 2A) or possibly
carcinogenic to humans (Group 2B). 

Target organ effects - Lungs,
respiratory system, [s]kin. 

The claimant was also exposed to CO007 Cobalt

powder and states under “DANGER”:

Harmful if swallowed. Fatal if
inhaled. Causes serious eye
irritation. May cause allergy or
asthma symptoms or breathing
difficulties if inhaled. May cause
an allergic skin reaction. May cause
cancer. ...

Each of the aforementioned metals were used by

the claimant and illustrates that he was in direct

contact with metals that cause cancer.  Since the

claimant had no history of lung cancer prior to his
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exposure to these metals, and it is apparent that these

metals are associated with causing cancer, I find that

the claimant has shown a causal connection for his lung

cancer.

Costs Associated With First Scheduled Hearing

The first hearing on this claim was set for

November 13, 2017.  The claimant, his two witnesses, and

attorney were present and prepared to proceed with the

hearing.  The respondents’ attorney was also present. 

However, the respondents’ witness was not present.  At

the hearing the Administrative Law Judge granted the

respondents a continuance and reset the hearing for

January 17, 2018.  The claimant asked that his witnesses

be paid for the time they missed from work attending the

second hearing.

The Pre-hearing Order in this matter

indicated, “[l]ast minute rescheduling and/or

cancellation may result in sanction; including

assessment of hearing costs, court reporter expenses,

witness and attorney’s fees, etc.”  I find that,

pursuant to the Pre-hearing Order, the claimant’s

witnesses are entitled to reimbursement for their lost

wages on January 17, 2018.
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For the aforementioned reasons, I find that

the claimant established by a preponderance of the

evidence that he suffered a compensable occupational

disease while employed by respondent.  Additionally, I

find that the respondents are liable for costs

associated with the rescheduling of the hearing in this

matter.

For the foregoing reasons, I dissent from the

majority opinion. 

PHILIP A. HOOD, Commissioner


