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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. G201782

WENDEL NOLES,
EMPLOYEE                         CLAIMANT

HOT SPRINGS VILLAGE PROPERTY
OWNERS ASSOCIATION,
EMPLOYER   RESPONDENT 

CENTER STREET RISK SERVICES,
INSURANCE CARRIER/TPA           RESPONDENT
 
     

OPINION FILED OCTOBER 10, 2018

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE EDDIE H. WALKER,
JR., Attorney at Law, Fort Smith, Arkansas.

Respondents represented by the HONORABLE JOHN P. TALBOT,
Attorney at Law, Pine Bluff, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of

the Administrative Law Judge filed April 27, 2018.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The Arkansas Workers’ Compensation
Commission has jurisdiction of the
within claim.
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2. The employee-employer-carrier
relationship existed at all relevant
times, on March 21, 2011.

3. The claimant proved his entitlement to a
3% permanent anatomical impairment for
his thoracic injury of March 21, 2011.

4. The claimant sustained an 8% wage-loss
disability, over and above his 3%
permanent anatomical impairment rating
for his thoracic injury.

5. The claimant’s attorney is entitled to a
controverted attorney’s fee on the
indemnity benefits awarded herein.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm and adopt the April 27,

2018, decision of the Administrative Law Judge,

including all findings of fact and conclusions of law

therein, and adopt the opinion as the decision of the

Full Commission on appeal.

For prevailing on this appeal before the Full

Commission, claimant's attorney is hereby awarded an
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additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. §11-9-715(b) (Repl.

2002).

IT IS SO ORDERED.

                                                        
                    SCOTTY DALE DOUTHIT, Chairman

  
                                                        
                    PHILIP A. HOOD, Commissioner

Commissioner Palmer Dissents.

DISSENTING OPINION

          Three (3) medical opinions were offered in

this claim regarding the degree, if any, of the

claimant’s permanent physical impairment that resulted

from his 2011 injury.  The claimant’s two (2) treating

physicians - - Dr. Sprinkle and Dr. Adametz - -

attributed his chronic, ongoing symptoms to his pre-

existing degenerative disc disease and assigned him zero

percent (0%) permanent physical impairment with regard

to his March 2011, injury.  The claimant’s consulting

physician - - Dr. Wilbourn - - opined that all of the

claimant’s current symptoms, as well as his bulging

thoracic discs, were more than fifty-one percent (51%)
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related to his March 2011, work-related lumbar strain,

for which he assigned the claimant five percent (5%)

permanent physical impairment.  

          Minimal weight was attached to Dr. Sprinkle

and Dr. Adamtez’s opinions of the claimant’s lack of

physical impairment, however.  The administrative law

judge found the claimant to be entitled to three percent

(3%) permanent physical impairment.  Dr. Wilbourn’s five

percent (5%) rating was reduced to three percent (3%)

due to his incorrect application of the Guides in his

assessment of the claimant’s thoracic spine impairment. 

          Indeed, Dr. Wilbourn incorrectly used the

Guides to assess the claimant’s thoracic spine

impairment because his clinical examination of the

claimant in 2013 produced only subjective findings of

pain and tenderness.  Further, Dr. Wilbourn based his

rating on that part of the Guides that deals with

Intervertebral disk or other soft lesion, Table 75,

section II, on page 3/113.  Neither Drs. Larey,

Sprinkle, nor Adametz attributed the claimant’s

thoracolumbar disc bulges to his 2011 back strain. 

Using Table 3 on page 3/20 of the 4th edition of the

Guides, the administrative law judge found that a three

percent (3%) rating was “supported by objective and
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measurable changes revealed on the MRI and CT scan of

the claimant’s thoracic spine, which were performed in

2011.”  Hence, the administrative law judge was

persuaded that the major cause requirement for the

claimant’s degenerative condition had been satisfied. 

The administrative law judge continued as follows:

“Specifically, I base this conclusion on the fact that

the claimant’s degenerative condition was asymptomatic

before his work incident, his reliable results on his

FCE, and because I found the claimant to be a credible

witness.”  The majority adopted the administrative law

judge opinion as its own. 

          My difficulty with the finding that the

claimant sustained three percent (3) permanent physical

impairment as a result of his 2011 compensable back

strain injury is two-fold.  First, Table 3 on page 3/20

of the Guides to the Evaluation of Permanent Impairment,

4th edition, pertains to sensory loss of the digits,

with Table 3 specifically measuring the Relationship of

Impairment of the Upper Extremity to Impairment of the

Whole Person.  It goes without saying that measuring

sensory loss in the fingers has absolutely no bearing on

the claimant’s back condition.  Therefore, this

impairment rating is flawed and must be disregarded.
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          Next, notwithstanding that the claimant does

have objective findings of degenerative disc disease in

his thoracic and lumbar spine, no acute findings have

ever been diagnostically determined to exist in these

same regions.  For example, an MRI of the claimant’s

lumbar spine taken on April 26, 2011, identified “no

significant lumbar spine pathology.”  A CT scan of the

claimant’s thoracic spine taken on May 3, 2011, showed

“some anterior longitudinal ligamentious calcification”

(a degenerative muscle condition) with no other

significant thoracic spine pathology.  A thoracic MRI

taken on July 5, 2011, showed mild thoracic degenerative

disc disease without cord pathology, nerve root

impingement, or evidence of acute compression fracture. 

Finally, MRI’s of the claimant’s thoracic and lumbar

spine taken in August of 2014, revealed degenerative and

bulging discs at multiple levels.  None of these studies

indicated, however, that these degenerative changes were

causally related to the claimant’s 2011 work injury. 

Further, only Dr. Wilbourn, who saw the claimant once,

attributed his degenerative disc disease to his 2011

back strain.  Dr. Sprinkle, who actually treated the

claimant, opined within a reasonable degree of medical

certainty that the claimant would not have sustained a
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multiple-level thoracic disc bulging injury from lifting

a mower out of a truck, in that the type of

calcification changes noted in the claimant’s thoracic

spine on MRI occur over years versus months.  Further,

Dr. Atta failed to attribute the claimant’s degenerative

disc disease to a work-related injury three (3) years

earlier.  He went further to suggest that the claimant’s

other unrelated medical issues might be contributing to

his perceived disability.  Finally, Dr. Larey advised

the claimant that the degenerative findings on his MRI

were “common,” and the disk bulging seen in his lower

thoracic spine were “really nothing of significance.”

          Simply stated, the claimant failed to prove

that his 2011 injury was the major cause of his lumbar

and thoracic degenerative disc disease, in that he

failed to provide any objective and measurable findings

to support this premise.  The claimant failed,

therefore, to prove that he suffered any permanent

physical impairment as a result of his work-related

injury of 2011.  Therefore, I dissent from the majority

opinion finding that he did.  Because a claimant must

have some degree of anatomical impairment in order to

qualify for wage-loss benefits, I find that this issue

is moot.
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                        CHRISTOPHER L. PALMER, Commissioner


