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Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal and the claimant cross-

appeals an opinion and order of the Administrative Law

Judge filed August 17, 2017.  In said order, the

Administrative Law Judge made the following findings of

fact and conclusions of law:

1. The Arkansas Workers’ Compensation
Commission has jurisdiction of this
claim.
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2. The employment relationship existed at
all times pertinent, to include July 11,
2016, during which time the claimant
earned wages sufficient to entitle him
to workers’ compensation benefits at the
maximum applicable rates of
$646.00/$485.00, for temporary
total/permanent partial disability
benefits.

3. On July 11, 2016, the claimant sustained
an injury to his back arising out of and
in the course of his employment, which
rendered him temporarily totally
disabled for the period commencing July
12, 2016, and continuing through July 3,
2017, excluding the one week that he
worked in October 2016.

4. The claimant has failed to sustain his
burden of proof that respondent-
employer, without reasonable cause,
refused to return him work to suitable
employment within his physical and
mental limitations pursuant to Ark. Code
Ann. §11-9-505(a) (1).

5. The respondent shall pay all reasonable
hospital and medical expenses arising
our [sic] of the claimant’s compensable
July 11, 2016, back injury.

6. The respondents have controverted the
compensability of this claim in its
entirety.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are
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correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm and adopt the August 17,

2017, decision of the Administrative Law Judge,

including all findings of fact and conclusions of law

therein, and adopt the opinion as the decision of the

Full Commission on appeal.

For prevailing on this appeal before the Full

Commission, claimant's attorney is hereby awarded an

additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. §11-9-715(b) (Repl.

2002).

IT IS SO ORDERED.

                                                        
                    SCOTTY DALE DOUTHIT, Chairman

  
                                                        
                    PHILIP A. HOOD, Commissioner

Commissioner Palmer dissents.

DISSENTING OPINION

          I must respectfully dissent from the majority

finding that the claimant sustained a compensable back

injury on July 11, 2016.  The claimant was awarded
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medical treatment and temporary total disability

benefits from July 12, 2016, through July 3, 2017,

excluding one (1) week in October 2016, wherein the

claimant returned to work and received his regular

wages.  The respondents were allowed to claim a credit

for sums paid to the claimant during his time of

temporary total disability.  Further, the administrative

law judge found that the claimant was not entitled to

Ark. Code Ann. §11-9-505 benefits.  

          My carefully conducted de novo review of this

claim in its entirety reveals that the claimant has

failed to prove he sustained a compensable lumbar injury

on July 11, 2016.  If, however, compensability is

established in this claim - a finding with which I would

not concur - the administrative law judge was correct in

awarding the respondent an offset for benefits paid to

the claimant during such time as he received short and

long term disability benefits, and in finding that the

claimant failed to prove entitlement to benefits

pursuant to Ark. Code Ann. §11-9-505.  Therefore, these

findings should be affirmed. 

          The claimant has the burden of proving by a

preponderance of the evidence the compensability of his

claim.  Jordan v. Tyson Foods, 51 Ark. App. 911 S.W.2d

593 (1995); Kuhn v. Majestic Hotel, 50 Ark. App. 23, 899



     MURPHY - G701729 5   

S.W.2d 845 (1995).  For the claimant to establish a

compensable injury as a result of a specific incident

which is identifiable by time and place of occurrence,

the following requirements of Ark. Code. Ann. §11-9-

102(4)(A)(Supp. 2005), must be established: (1) proof by

a preponderance of the evidence of an injury arising out

of and in the course of employment; (2) proof by a

preponderance of the evidence that the injury caused

internal or external physical harm to the body which

required medical services or resulted in a disability or

death; (3) medical evidence supported by objective

findings, as defined in Ark. Code. Ann. §11-9-102(16),

establishing the injury; and (4) proof by a

preponderance of the evidence that the injury was caused

by a specific incident and is identifiable by time and

place of occurrence.  See also, Ark. Code. Ann. §11-9-

103(4)(E)(i)(Supp. 2005); Freeman v. ConAgra Frozen

Foods, 344 Ark. 296, 40 S.W.3d 760 (2001); Wal-Mart

Stores, Inc. v. Westbrook, 77 Ark. App. 167, 72 S.W.3d

889 (2002).  If the claimant fails to establish by a

preponderance of the evidence any of the requirements

for establishing the compensability of a claim,

compensation must be denied.  Mikel v. Engineered

Specialty Plastics, 56 Ark. App. 126, 938 S.W.2d 876

(1997); see also, Reed v. ConAgra Frozen Foods, Full
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Commission Opinion, February 2, 1995 (Claim No.

E317744). Objective findings are defined at Ark. Code

Ann. §11-9-102(16)(A)(i) as those findings which cannot

come under the voluntary control of the patient. 

          A compensable injury must be established by

medical evidence supported by objective findings, and

medical opinions addressing compensability must be

stated within a reasonable degree of medical certainty. 

See, Smith-Blair, Inc. v. Jones, 77 Ark. App. 273, 72

S.W.3d 560 (2002).  Therefore, in order to prove a

compensable injury, a claimant must prove, among other

things, a causal relationship between his employment and

the injury.  McMillan v. U.S. Motors, 59 Ark. App. 85,

953 S.W.2d 907 (1997).  Objective medical evidence is

necessary to establish the existence and extent of an

injury, but not essential to establish the causal

relationship between the injury and a work-related

accident.  Horticare Landscape Mgt. v. McDonald, 80 Ark.

App. 45, 89 S.W.3d 375 (2002); Wal-Mart Stores, Inc. v.

VanWagner, 337 Ark. 443, 990 S.W.2d 522 (1999); Wal-Mart

Stores v. Leach, 74 Ark. App. 231, 48 S.W.3d 540 (2001). 

Moreover, objective medical evidence is not essential to

establish the causal relationship between the injury

where objective medical evidence established the

injury’s existence, and a preponderance of other non-
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medical evidence establishes a causal relation to a

work-related incident.  See, Wal-Mart Stores, Inc. v.

VanWagner, supra; Wal-Mart v. Leach, supra.  

          In Liaromatis v. Baxter Co. Regional Hosp., 95

Ark. App. 296, 236 S.W.3d. 524 (2006), the Court

disagreed with the claimant’s argument that the medical

evidence must merely establish the existence of the

injury.  The question, stated the Court, is not whether

there are new objective findings, but whether there is a

new compensable injury. Id.  It is the injury for which

appellant seeks benefits that must be proved with

objective medical findings. Id.

          The claimant injured his back in or about 2010

when he fell several feet from a deer stand.  By all

accounts, the claimant continued to have problems

related to this fall throughout the years that followed

leading up to his alleged July 2016 injury.  For

example, in October of 2013, neurosurgeon, Dr. Nezar

Qureshi, noted that the claimant had suffered a

temporary exacerbation of his back pain six (6) years

earlier from “just bending over.”  Further, the

claimant’s primary presenting symptom in October of 2013

was sudden, sharp, and intermittent low back pain that

radiated into his right lower extremity.  This

symptomatology was consistent with the findings of a
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contemporaneous MRI study, and it eventually culminated

in back surgery performed in February of 2014. 

          Although the claimant claimed that he

experienced a sudden onset of severe low back pain on

July 11, 2016, while he was doing his work-related

morning exercises, the record reveals that on October

10, 2016, the claimant reported to Dr. Vargas (who had

seen the claimant in 2010 for low back and related

symptoms) that the relief he experienced from his 2014

back surgery was only temporary.  The claimant reported,

in fact, that after approximately one (1) year following

this surgery, he gradually developed more pain in his

lumbar spine; pain that radiated over his right buttock

and down his right lower extremity.  As before,

conservative treatment did little to help alleviate the

claimant’s symptoms.  Therefore, upon confirming a

recurrent herniation at the claimant’s prior surgery

site, Dr. Bruffett performed revision surgery on

December 28, 2016.

          The claimant offered no plausible explanation

as to why he failed to report his alleged July 11, 2016,

injury until March of 2017.  Nor could the claimant

explain why neither Dr. Vargas’s nor Dr. Bruffett’s

clinic notes failed to reflect a work-related injury. 

As previously mentioned, the claimant’s testimony
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regarding his conversation with Nurse Hendricks on July

11, 2016, concerning his alleged injury was ambiguous. 

Nurse Hendricks’ testimony, however, clearly reflected

that the claimant failed to report a work-related, low-

back injury on that date.  Rather, the claimant reported

that his back hurt, which Nurse Hendricks naturally

assumed was a continuation of the symptomatology for

which the claimant was already being treated, and

concerning which he had requested FMLA in June of 2016.

          Dr. Ball noted muscle spasms in the claimant’s

back during his examination of the claimant on July 11,

2016.  While it is well-known that muscle spasms can

constitute sufficient objective findings for purposes of

proving compensability, see, Edens v. Superior Marble &

Glass, 346 Ark. 487, 58 S.W.3d 369 (2001), the presence

of muscle spasms does not automatically assume a causal

relationship between the claimant’s work-related

activities on the morning of July 11, 2016, and his

chronic back pathology.  In the present claim, the

question is not whether there are new objective

findings, in that the claimant’s muscle spasms clearly

constitute new objective medical findings.  Rather, the

question in this claim is whether there is a new

compensable injury.  
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          The preponderance of the evidence in this

claim fails to provide sufficient proof to establish

that the claimant sustained a new back injury in the

form of a recurrent lumbar disc herniation on July 11,

2016.  Rather, the weight of the credible evidence in

this claim demonstrates that the claimant suffered

chronic back problems from a fall from a deer stand

several years earlier that eventually culminated in

lumbar surgery.  Unfortunately, the benefits derived

from that surgery were short-lived.  After about a year,

the claimant’s symptomatology returned, causing him to

seek additional medical treatment for his lumbar spine

in or before June of 2016.  In fact, the claimant’s

lumbar symptoms at that time were so debilitating that

the claimant was in the process of applying for FMLA at

the time of his alleged July injury - an injury that he

failed to claim until after his February 2014 revision

surgery.  

          In June of 2016, just one month prior to his

alleged July 2016, compensable injury, the claimant was

clearly symptomatic for low back pain that radiated into

his right lower extremity.  The fact that the claimant

was receiving medical treatment for his lumbar symptoms

and had begun the process of applying for FMLA in June

of 2016 supports this conclusion.  Further, despite
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ongoing communication with the two people responsible

for handling the respondent-employer’s workers’

compensation claims, namely Nurse Hendricks and Loretta

Bailey, the claimant failed to report an injury to

either of them, opting, instead, to apply for short-

term, then long-term disability benefits.  Also relevant

is the admitted fact that the claimant denied a work-

related injury on his application for these benefits.

          Notwithstanding that, on the morning of July

11, 2016, the claimant informed Nurse Hendricks that his

back hurt and he reported to Dr. Ball that he

experienced back pain while exercising that same

morning, the remainder of the evidence in this claim

demonstrates that this incident was merely another

superficial exacerbation of chronic symptoms resultant

from his prior back injury.  Furthermore, because the

claimant was being treated for his lumbar symptoms in

June of 2016, the claimant has failed to prove that his

recurrent herniation was the direct result of a work-

related activity performed in July of 2016.  

          In conclusion, the claimant has failed to

prove that he suffered a compensable back injury as a

result of work-related exercises he was performing on

July 11, 2016.  If, however, compensability is

established - a finding with which I would not agree -
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the respondents are entitled to an offset pursuant to

Ark. Code Ann. §11-9-411 for any indemnity benefits

awarded to the claimant.  

          Additionally, the claimant was aware of the

respondent-employer’s policy concerning the termination

of employees after a six-month leave of absence.  Yet,

the claimant chose to file his absence under FMLA versus

workers’ compensation, to which the automatic six-month

termination did not apply.  Accordingly, for all the

reasons set forth herein, I must respectfully dissent

from the majority opinion.  

                 

                                                        
                        CHRISTOPHER L. PALMER, Commissioner


