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Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed June 13, 2018.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The stipulations agreed to by the parties
at the pre-hearing conference conducted
on January 10, 2018, and contained in a
pre-hearing order filed that date, are
hereby accepted as fact.

2. The claimant has failed to prove by a
preponderance of the evidence that she
sustained a compensable injury on March 11,
2017 to her right shoulder.
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3. The claimant has failed to prove by a
preponderance of the evidence that she is
entitled to medical treatment in this matter.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.

IT IS SO ORDERED.

                                   
SCOTTY DALE DOUTHIT, Chairman

                                   
CHRISTOPHER L. PALMER, Commissioner

Commissioner Hood dissents.



Moseley-G707206 3

DISSENTING OPINION

After my de novo review of the record in this

claim, I dissent from the majority opinion, finding that

the claimant has failed to prove by a preponderance of

the evidence that she sustained a compensable injury on

March 11, 2017 to her right shoulder and that the

claimant failed to prove by a preponderance of the

evidence that she is entitled to medical treatment in

this matter.

Factual and Medical Background

The claimant, now 53 years old, worked for the

respondent-employer stocking its products on the shelves

of their customers.  The claimant testified that the

March 11, 2017 accident occurred in the following

manner:

Q Ms. Moseley, we have filed a
claim indicating that you
sustained an injury to your
right shoulder on March 11th of
2017.  Will you briefly explain
what happened on March 11th of
2017.

A I was getting ready to put
product on a shelf and was
moving other vendors’ products
out of the way to make room to
fit my product on the shelf.

Q And what happened?
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A This part of my shoulder
(indicating), I am not sure how
to describe that for you, it
felt like there was something
–- one of the muscles was
trying to tear or something.

Q Now, for the purpose of the
court reporter, you pointed to
your right shoulder; is that
correct?

A Yes, kind of the upper bicep. 
I am not sure how to describe
that for you.  I’m sorry.

After some time, the respondent-employer

authorized an evaluation of the claimant’s right

shoulder and she was seen by Patrick Walton, PA on April

25, 2017.  The record from that visit failed to note any

objective findings of injury.  However, the claimant

continued to experience right shoulder pain and sought

treatment through her primary care physician, Dr. Karen

Merle.  Dr. Merle referred the claimant to physical

therapy, which she began on August 22, 2017.  Beginning

on August 31, 2017, the physical therapy notes indicated

that spasms were present.

The claimant sent an email to Linda Bradley on

March 14, 2017, notifying the respondent-employer that

she believed that she had injured her right shoulder on

the prior Wednesday and Saturday.  
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The claimant acknowledged that she sustained

an injury to her right shoulder in 2015 and that she

suffered from pain in it periodically.  However, the

claimant also testified that she did not miss any work

as result of this injury.

Opinion

In order to prove a compensable injury as a

result of a specific incident which is identifiable by

time and place of occurrence, the claimant must

establish by a preponderance of the evidence: (1) an

injury arising out of and in the course of employment;

(2) that the injury caused internal or external harm to

the body which required medical services or resulted in

disability or death; (3) medical evidence supported by

objective findings, as defined in Ark. Code Ann. § 11-9-

102(16), establishing the injury; and (4) that the

injury was caused by a specific incident and

identifiable by time and place of occurrence.  Ark. Code

Ann. § 11-9-102(4)(A)(i)(Repl. 2002).  Should the

claimant fail to establish by a preponderance of the

evidence any of the requirements for establishing the

compensability of the claim, compensation must be

denied.  Mickel v. Engineering Speciality Plastics, 56
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Ark. App. 126, 938 S.W.2d 876 (1997).  

In the present matter, the claimant has

satisfied the requirements for establishing that she

suffered a compensable injury to her right shoulder. 

The claimant sustained an injury while performing

employment services on March 11, 2017.  The claimant

provided credible testimony that she sustained an injury

to her right shoulder while moving products on a shelf. 

The claimant’s testimony is supported by emails dated

March 14th and 15th of 2017 showing that she reported her

injury to her supervisor soon after it occurred.  The

claimant was first examined on April 10, 2017 and

received treatment in the form of physical therapy and

prescription medication. 

Additionally, there are objective findings of

an injury in the form of muscle spasms as documented in

the physical therapy notes from Sparks Regional Medical

Center.  It is clear that muscle spasms can constitute

objective medical findings to support compensability.

See  Continental Express, Inc. v. Freeman, 66 Ark. App.

102, 989 S.W.2d 538 (1999); University of Arkansas for

Medical Sciences v. Hart, 60 Ark. App. 13, 958 S.W.2d

546 (1997). Muscle spasms detected by someone other than
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a physician, such as a physical therapist, can be

sufficient as well, since this is a perception by

someone other than the claimant. See Continental

Express, supra.

The majority, in affirming and adopting the

opinion of the Administrative Law Judge, questioned the

credibility of the claimant because she gave history of

a 2015 right shoulder injury to her medical providers. 

This led the majority to the conclusion that the

claimant had not suffered an injury while performing

employment services on March 11, 2017.  However, it is

clear the claimant had not sought treatment for her 2015

injury since December of 2015.  As indicated above, the

claimant admitted that she still had pain periodically

in her right shoulder following the 2015 injury;

however, the claimant also testified that she had no

restrictions or limitations and that she missed no work

after December of 2015.

The majority also pointed out that there were

no objective findings regarding the claimant’s right

shoulder until August of 2017.  However, this delay was

caused by the fact that the respondents refused to

authorize the treatment recommended by the physician’s
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assistant, Patrick Walton. Certainly the claimant’s

spasms would have been documented sooner by the physical

therapy clinician if the claimant had been allowed to

see her sooner.  Regardless of when the objective

findings were discovered, there is no evidence within

the record that these findings were caused by any reason

other than the March 11, 2017 work accident.

Therefore, based on the aforementioned, I find

that the claimant’s right shoulder injury is a

compensable injury.

For the foregoing reasons, I must dissent from

the majority opinion.

    
_______________________________
PHILIP A. HOOD, Commissioner


