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Decision of Administrative Law Judge:  Affirmed and
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OPINION AND ORDER

Claimant appeals from a decision of the

Administrative Law Judge filed October 31, 2017.

The Administrative Law Judge entered the

following findings of fact and conclusions of law: 

1. The claimant has failed to establish by a
preponderance of the credible evidence
that she sustained a compensable injury
to her lumbar spine.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by
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a preponderance of the credible evidence, correctly

applies the law, and should be affirmed. Specifically,

we find from a preponderance of the evidence that the

findings of fact made by the Administrative Law Judge

are correct and they are, therefore, adopted by the Full

Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full

Commission on appeal.

IT IS SO ORDERED.

                                   
SCOTTY DALE DOUTHIT, Chairman

                                   
CHRISTOPHER L. PALMER, Commissioner

Commissioner Hood dissents.

DISSENTING OPINION

After my de novo review of the record in this

claim, I dissent from the majority opinion finding that

the claimant has failed to establish by a preponderance
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of the evidence that she sustained a compensable injury

to her lumbar spine. 

Factual and Medical Background

The claimant, who was 60 years old at the time

of the hearing, worked for the respondent-employer as a

classroom aide.  The claimant explained that her job

duties were as follows:

Well, I had to see about kids that’s
from one to two.  I did changing
diapers, lifting and picking them
up, washing hands, getting them
ready for breakfast and lunch.  I
did a lot of changing all through
the day.  I had to pick them up and
put them on a changing table.  I did
a lot of lifting all through the
day.

  
The claimant testified that on March 8, 2017

she sustained an injury to her back, to wit:

Well, on March 8th, we was [sic]
getting ready for breakfast.  It was
before we got through with the hall
doing [sic] with the kids, and we
got back to the classroom.  We have
to get them ready for breakfast, and
we have to wash their hands, so
after I got ...  I was already
hurting.  After I got to my last
child, I had to pick him up.  When I
reached down and picked the child
up, I went up with him, and I turned
to wash his hands, and I felt the
awfulest [sic] pain in my back.  It
felt like it popped.
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Two days prior to her work accident, the

claimant visited Dr. Paul Pappas with the complaint of

left lower extremity and back pain.  Dr. Pappas

prescribed the claimant Cyclobenzaprine and Gabapentin

and recommended that an MRI of the left lower back and

hip be taken.

The claimant was first seen after her

workplace accident at Texarkana Emergency Center on

March 11, 2017 with the complaints of lower back pain

and muscle spasms.  X-rays of the lumbar spine revealed

no acute fracture or dislocation of the lumbar spine;

degenerative disc disease at L3-4, L4-5 and L5-S1; grade

1 spondylolisthesis of L4 on L5 likely related to lumbar

facet arthrosis at this level; and a 7 x 14 mm right

radiopaque renal calculus.

The claimant underwent a lumbar spine MRI on

March 14, 2017.  The impression from the MRI was as

follows:

1.  No canal stenosis.

2.  Mild disc bulge and small left
paracentral disc protrusion at L4-5
with displacement of the traversing
left L5 nerve root.

3.  Mild left foraminal narrowing at
L3-4. 
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The claimant returned to Dr. Pappas on March

21, 2017.  At this visit, Dr. Pappas’ examination

revealed lumbar spine muscle spasm and severe pain with

motion.  Dr. Pappas prescribed Hydrocodone and

Methocarbamol. 

The claimant next sought treatment on May 1,

2017 at Healthcare Express.  Amy Cannon, FNP-C noted a

plan to refer the claimant to pain management.  The

claimant saw Dr. Obinna Emechebe on May 4, 2017, where

she complained of low back pain radiating into her left

foot and left foot numbness and tingling.  Dr. Emechebe

recorded the following plan:

INTERVENTIONAL MANAGEMENT: PLAN
FOR A SERIES OF LEFT L3-4 TFESI
UNDER FLUOROSCOPY, WILL CONSIDER
LEFT SI JOINT STEROID INJECTION AT A
LATER DATE. ...

PHARMACOLOGICAL MANAGEMENT:
Regarding opiate management, they
are on chronic opiates for pain
control and I am more than happy to
take over opiate management as well
as optimize their adjuvant
medications. ...

PHYSICAL THERAPY: I recommend
the initiation of a guided
conservative therapy program.  LAND
& AQUA physical therapy program
referral provided today.  For
diagnosis of LUMBAR DDD; 12 Visits.

DIAGNOSTIC IMAGING AND WORK-UP:
Regarding imaging, I would recommend
NO FURTHER IMAGING AT THIS TIME. ... 
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Opinion

In the present matter, it is undisputed that

the claimant had a  pre-existing back condition. 

However, a pre-existing disease or infirmity does not

disqualify a claim if the employment aggravated,

accelerated, or combined with the disease or infirmity

to produce the disability for which compensation is

sought.  See, Nashville Livestock Commission v. Cox, 302

Ark. 69, 787 S.W.2d 664 (1990); Conway Convalescent

Center v. Murphree, 266 Ark. 985, 585 S.W.2d 462 (Ark.

App. 1979); St. Vincent Medical Center v. Brown, 53 Ark.

App. 30, 917 S.W.2d 550 (1996).  The employer takes the

employee as he finds him.  Murphree, supra.  In such

cases, the test is not whether the injury causes the

condition, but rather the test is whether the injury

aggravates, accelerates, or combines with the condition

to produce the disability for which compensation is

sought..  An aggravation is a new injury with an

independent cause and, therefore, must meet the

requirements for a compensable injury.  Crudup v. Regal

Ware, Inc., 341 Ark. 804, 20 s.W.3d 900 (2000); Ford v.

Chemipulp Process, Inc., 63 Ark. App. 260, 977 S.W.2d 5

(1998).  To show compensability for a specific incident
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aggravation one does not need to show major cause.

Rather, the claimant is only required to show that her

injury was a factor in her need for treatment. Williams

v. L & W Janitorial, Inc., 85 Ark. App. 1, 145 S.W.3d

383 (2000).

In order to prove a compensable injury as a

result of a specific incident which is identifiable by

time and place of occurrence, the claimant must

establish by a preponderance of the evidence: (1) an

injury arising out of and in the course of employment;

(2) that the injury caused internal or external harm to

the body which required medical services or resulted in

disability or death; (3) medical evidence supported by

objective findings, as defined in Ark. Code Ann. §11-9-

102(16), establishing the injury; and (4) that the

injury was caused by a specific incident and

identifiable by time and place of occurrence.  Ark. Code

Ann. §11-9-102(4)(A)(i)(Repl. 2002).  Should the

claimant fail to establish by a preponderance of the

evidence any of the requirements for establishing the

compensability of the claim, compensation must be

denied.  Mickel v. Engineering Speciality Plastics, 56

Ark. App. 126, 938 S.W.2d 876 (1997).
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The evidence preponderates that the claimant

sustained a compensable aggravation to her lower back. 

The claimant aggravated her pre-existing back condition

in a specific incident in the course and scope of

employment.  The claimant testified that on March 8,

2017, she sustained an injury to her back while lifting

a child to assist in washing his hands.  In her

testimony the claimant explained that she felt like

something popped and after the accident, the pain in her

back was immediately worse.  Whereas prior to this

incident the claimant was able to work through her pain

and perform her duties, this incident aggravated the

claimant’s pre-existing condition to such a point that

she is no longer able to perform her job duties.  The

claimant’s work-related lifting duties were certainly a

factor in her need for medical treatment.

There were also objective findings of the

claimant’s back injury.  An examination of the

claimant’s back on March 11, 2017 revealed muscle

spasms.  The claimant was also prescribed

Cyclobenzaprine for muscle spasms.  Additionally, the

injury caused internal or external harm to the body

which required medical services.  The claimant received
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medical treatment in the form of prescription

medication, steroid injections, and physical therapy.

Based on the foregoing, I find that the

claimant has established by a preponderance of the

evidence that she suffered a specific incident

aggravation of her pre-existing back condition in the

course and scope of her employment.

For the foregoing reasons, I must dissent from

the majority opinion.

    
_______________________________
PHILIP A. HOOD, Commissioner


